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Foreword

ell-designed and effectively implemented school health policies and programs can improve students’

health-related behaviors and outcomes, as well as their educational outcomes. Health promotion programs
in the school setting are guided and constrained by myriad federal, state, and local laws and policies. Knowledge
and understanding of the legal and policy framework in which school health programs must operate are essential
to efforts to maximize the impact of these programs on health and educational outcomes.

The Centers for Disease Control and Prevention is pleased to present A CDC Review of School Laws and Policies
Concerning Child and Adolescent Health. This report is the first of its kind to describe the breadth of health-related laws
and policies under which schools operate. The report is framed around the eight interactive components of a coor-
dinated school health program: health education, physical education, health services, nutrition services, mental
health and social services, healthy and safe school environment, health promotion for staff, and family and com-
munity involvement. Although it provides an overview of the legal context under which school health programs
operate, it isnot an exhaustive examination of all federal, state, and local laws and policies related to these programs.
This report should inspire education and public health officials, together, to learn more about the laws and policies
that might already be in place, while giving them a better understanding of how they can use laws and policies to
improve the health, safety, and academic performance of young people in schools.

Janer L. CoLuins, PhD

Director

National Center for Chronic Disease Prevention and Health Promotion
Centers for Disease Control and Prevention

RicHArD A. Goopman, MD, JD, MPH
Codirector

Public Health Law Program

Centers for Disease Control and Prevention

AnTHONY D. Moutton, PhD
Codirector

Public Health Law Program

Centers for Disease Control and Prevention
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Abbreviations

hroughout this document, the following abbre-
viations are used to denote the accompanying

names, terms, or other items:

ABA, American Beverage Association

ADA, Americans with Disabilities Act

ADHD, attention deficit/hyperactivity disorder

AHERA, Asbestos Hazard Emergency Response Act

AIDS, acquired immunodeficiency syndrome

BMI, body mass index

CCDF, Child Care and Development Fund

CDC, Centers for Disease Control and Prevention

CHES, Certified Health Education Specialist

CIC, clean intermittent catheterization

CLPH, Center for Law and the Public’s Health

COPS, Community Oriented Policing Services

CPTED, Crime Prevention through Environmental
Design

CSHP, coordinated school health program

DASH, Division of Adolescent and School Health,
CDC

DGA, Dietary Guidelines for Americans

DHHS, US Department of Health and Human Services

DOJ, US Department of Justice

EAHCA, Education for All Handicapped Children Act

EAP, Employee Assistance Program

ED, US Department of Education

ELIL Environmental Law Institute

EPA, US Environmental Protection Agency

ESEA, Elementary and Secondary Education Act

FERPA, Family Educational Rights and Privacy Act

FMVSS, Federal Motor Vehicle Safety Standards
and Regulations

GAO, Government Accountability Office

GED, General Educational Development test

HealthySEAT, Healthy School Environments
Assessment Tool

HIPAA, Health Insurance Portability and Account-
ability Act of 1996

HIV, human immunodeficiency virus

IDEA, Individuals with Disabilities Education Act
(including amendments)

IEP, Individualized Education Program
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IOM, Institute of Medicine

LEA, local education agency
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NHTSA, National Highway Traffic Safety Adminis-
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NIOSH, National Institute for Occupational Safety
and Health

NSLP, National School Lunch Program

OPA, Connecticut Office of Protection and Advo-
cacy for Persons with Disabilities

OSH, Occupational Safety and Health

OSHA, US Occupational Safety and Health Admin-
istration

PEP, Carol M. White Physical Education Program

PHI, protected health information

PPRA, Protection of Pupil Rights Amendment

RDA, Recommended Dietary Allowances

SAMHSA, Substance Abuse and Mental Health
Services Administration

SBHC, school-based health center
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SCHIP, State Children’s Health Insurance Program

SEA, state education agency

SHI, School Health Index
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TANF, Temporary Assistance for Needy Families
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USDA, US Department of Agriculture.
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Executive Summary

Protecting the health and safety of children and
adolescents in schools (defined for the purposes of
this report to include public educational institutions
for children and adolescents in grades K-12) is an
important part of any comprehensive education and
public health plan. Through a coordinated school
health program (CSHP) offering courses, services, pol-
icies, and programs designed to meet the health and
safety needs of K-12 students, schools can ‘“‘provide
a critical facility in which many agencies might
work together to maintain the well-being of young
people.””!

Laws and policies are important tools that can be
used to improve the health and safety of children and
adolescents in schools. Although some laws and poli-
cies might set limitations on health programs, laws
and policies can provide education and public health
leaders with valuable tools to promote programs and
strategies that foster an environment in which chil-
dren and adolescents can thrive and learn. Other
agencies (such as environmental, zoning, food safety,
mental health, justice, and law enforcement agencies)
also may have legal tools that can be used to promote
the health and safety of children and adolescents in
schools. To date, however, no one has systematically
identified the full range of relevant legal authorities
pertinent to schools that may help shape the health of
children and adolescents.

This report attempts to fill that gap by giving educa-
tors and public health professionals new access to
information on laws and policies (as of April 2007)
concerning the health of children and adolescents in
schools. It is intended to help practitioners and policy-
makers in public health and education at the federal,
state, and local levels enhance their knowledge of rel-
evant laws and policies. This report does not attempt
to document or tabulate each of the many and varied
laws of all states. Nor does it attempt to provide an in-
depth analysis of any particular federal, state, or local
law or policy. Furthermore, the report does not rec-
ommend adoption of any particular law or policy or
purport in any way to convey legal advice. Instead,
the report provides an overview of the legal and pol-
icy landscape and should encourage readers to con-
sider the potential for law and policy to contribute to
students’ health and safety. This potential may be best
realized through partnerships between public health
agencies, schools, and other organizations with com-

plementary goals and policies. The target audiences
are those federal, state, and local public health and
education practitioners and policymakers who are
dedicated to advancing the well-being of children and
adolescents in school settings. Although the informa-
tion in this report provides a useful introduction,
readers should also consult with legal counsel and
other experts who have in-depth understanding of
the legal tools and policies relevant to a given com-
munity, state, or other jurisdiction.

The framework for this legal review is based on the
eight-component model of school health programs
introduced in 1987 by Allensworth and Kolbe.? This
CSHP model has been embraced by state education
agencies (SEAs) and local education agencies (LEAs)
nationwide, supported by many national nongovern-
mental organizations that work in education and
health, and championed by many as a means for
advancing school health policies, instruction, and serv-
ices for students and staff. CDC has advanced the im-
plementation of this model through its funding to SEAs
and uses the model’s eight components as an organiz-
ing framework for its school health guidelines, surveil-
lance systems, and recommendations for promising
practices.

A CSHP is a planned, organized, and comprehen-
sive set of courses, services, policies, and programs
designed to meet the health and safety needs of stu-
dents in grades K-12 and of school staff. All the eight
components contribute to the health and well-being
of students and are present to some extent in most
schools. A successful and well-coordinated school
health program is characterized by administrators,
teachers, other professional staff, and school board
members who view health protection and promotion
as an essential part of the school’s mission; a school
health council composed of school, family, and com-
munity representatives to ensure a planning process
for continuous health improvement; a school health
coordinator responsible for organizing and managing
the school health program; and school staff members
who help plan and implement a full array of school
health courses, services, policies, and programs.” Each
of the eight components of the CSHP model is described
below:*

1. Health Education: A planned, sequential K-12 curricu-
lum that addresses the physical, mental, emotional,
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and social dimensions of health. The curriculum is
designed to motivate and assist students to maintain
and improve their health, prevent disease, and
reduce health-related risk behaviors. It allows stu-
dents to develop and demonstrate increasingly
sophisticated health-related knowledge, attitudes,
skills, and practices. The comprehensive health edu-
cation curriculum includes a variety of topics such as
personal health, family health, community health,
consumer health, environmental health, sexuality
education, mental and emotional health, injury pre-
vention and safety, nutrition, prevention and con-
trol of disease, and substance use and abuse.
Qualified trained teachers provide health education.

2. Physical Education: A planned, sequential K-12 cur-
riculum that provides cognitive content and learn-
ing experiences in a variety of activity areas such as
basic movement skills; physical fitness; rhythms and
dance; games; team, dual, and individual sports;
tumbling and gymnastics; and aquatics. Quality
physical education should promote, through a vari-
ety of planned physical activities, each student’s
optimum physical, mental, emotional, and social
development and should promote activities and
sports that all students enjoy and can pursue
throughout their lives. Qualified, trained teachers
teach physical activity.

3. Health Services: Services provided for students to
appraise, protect, and promote health. These serv-
ices are designed to ensure access or referral to pri-
mary health care services or both, foster appropriate
use of primary health care services, preventand con-
trol communicable disease and other health prob-
lems, provide emergency care for illness or injury,
promote and provide optimum sanitary conditions
for a safe school facility and school environment,
and provide educational and counseling opportuni-
ties for promoting and maintaining individual, fam-
ily, and community health. Qualified professionals
such as physicians, nurses, dentists, health educa-
tors, and other allied health personnel provide these
services.

4. Nutrition Services: Access to a variety of nutritious and
appealing meals that accommodate the health and
nutrition needs of all students. School nutrition
programs reflect the US Dietary Guidelines for
Americans and other criteria to achieve nutrition
integrity. The school nutrition services offer stu-
dents a learning laboratory for classroom nutrition
and health education and serve as a resource for
linkages with nutrition-related community services.
Qualified child nutrition professionals provide these
services.

5. Mental Health and Social Services: Services provided to
improve students’” mental, emotional, and social
health. These services include individual and group
assessments, interventions, and referrals. Organiza-

tional assessment and consultation skills of counse-
lors and psychologists contribute not only to the
health of the students but also to the health of the
school environment. Professionals such as certified
school counselors, psychologists, and social workers
provide these services.

6. Healthy and Safe School Environment: The physical and
aesthetic surroundings and the psychosocial climate
and culture of the school. Factors that influence the
physical environment include the school building
and the area surrounding it, any biological or chem-
ical agents that are detrimental to health, and phys-
ical conditions such as temperature, noise, and
lighting. The psychological environment includes
the physical, emotional, and social conditions that
affect the well-being of students and staff.

7. Health Promotion for Staff: Opportunities for school
staff toimprove their health status through activities
such as health assessments, health education, and
health-related fitness activities. These opportunities
encourage school staff to pursue a healthy lifestyle
that contributes to their improved health status,
improved morale, and a greater personal commit-
ment to the school’s overall coordinated health
program. This personal commitment often transfers
into greater commitment to the health of students
and creates positive role modeling. Health pro-
motion activities have improved productivity,
decreased absenteeism, and reduced health insur-
ance costs.

8. Family and Community Involvement: An integrated
school, parent, and community approach for
enhancing the health and well-being of students.
School health advisory councils, coalitions, and
broadly based constituencies for school health can
build support for school health program efforts.
Schools actively solicit parent involvement and
engage community resources and services to
respond more effectively to the health-related needs
of students.

The report begins with a brief overview of the role
of laws in schools (see section II). The legal framework
for education includes a complex network of federal,
state, and local laws and regulations. Constitutional
principles are central to this framework. They may
affirm a right to education (at least at the state level)
and other rights (eg, freedom of speech, bodily integ-
rity, and informational privacy) that must be coupled
with legitimate governmental interests in providing
safe and healthy schools. Structural constitutional
principles (eg, separation of powers and federalism)
guide distributions of power among the three
branches of government in the United States and
define the roles of federal, state, and local govern-
ments in regulating education and its environment.
Section II also briefly discusses key federal and state
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statutory laws concerning issues of discrimination,
disability rights, privacy, and educational programs, as
well as concepts of civil liability and immunity for the
acts of governmental agents in school settings.

Building on this overview, section III describes the
legal framework for each component of the CSHP.
Each section begins with a brief description of the core
component. The intent of each section is to provide
a review of how relevant laws and policies can influ-
ence the health of children and adolescents. Consider-
able detail may be provided for some key federal or
state laws or programs. In other cases, summary state-
ments of the effect of laws are set forth. As noted
above, while specific examples of various state or local
laws are featured in each section, comprehensive
tables of laws are not included (though they may be
referenced from other sources in the notes). Some
sections feature discussions of findings from the
School Health Policies and Programs Study
2006—which assessed school health policies and pro-
grams in grades K-12 at the state, district, and school
levels’>—or other relevant studies. Also, some portions
of this report refer to data that predate the enactment of
the federal No Child Left Behind Act (NCLB).

The subject matter contained within section III is
diverse. Health Education (section III.A), for example,
discusses legal requirements to provide health educa-
tion to students, federal incentives that shape health
education (eg, team nutrition networks, abstinence,
and alcohol prevention education), and the role of
National Health Education Standards. Physical Educa-
tion and Activity (section III.B) addresses similar themes
concerning physical education requirements, includ-
ing the impact of the NCLB and the Carol M. White
Physical Education Program (PEP). Legal requirements
to provide health services to students are the focus of
Health Services (section III.C). Testing, screening, and
treatment for health conditions in schools are explored,
as well as issues concerning parental and student con-
sent requirements, the use of identifiable health
data, and the financing of school health services under
the law.

The focus of Nutrition Services (section III.D) is on the
laws and policies underlying the provision of nutrition
services to students in school. Federal, state, and local
nutrition requirements are examined. Significant dis-
cussion centers on legal restrictions surrounding the
sale and distribution of alternative foods (as part of
school nutrition services), food and beverage advertis-
ing in schools, and zoning as a legal tool to limit student
access to off-campus fast food. Mental Health and Social
Services (section III.E) looks closely at the legal require-
ments to provide counseling, psychological, and social
services to students, including standards for provision
of such services by staff.

Healthy and Safe School Environment (section IIILF)
covers a wide range of laws and policies that govern

schools. This section first discusses a series of tools
for assessing a healthy school environment. It then
explores health-related laws and policies that relate
to the physical school environment (eg, asbestos,
indoor radon, pesticides, lead contamination, unin-
tentional injuries, and school bus and pedestrian
safety). Additional areas of legal concern include vio-
lence in or around school grounds, substance abuse,
and emergencies.

The role of law in protecting the health of school
staff (eg, teachers, administrators, and custodians) is
addressed in Health Promotion for Staff (section IIL.G).
Testing, screening, and examinations of staff for health
conditions related to their positions are driven by legal
requirements. Also discussed are health promotion
activities authorized or available for public school staff,
such as wellness programs, Employee Assistance Pro-
grams (EAPs), and health insurance benefits. Finally, in
Family and Community Involvement (section III.H), vari-
ous legal requirements to facilitate family and commu-
nity involvement in school health are presented. This
includes a look at how school health councils and co-
alitions have led to greater opportunities for incorporat-
ing families and communities in setting school health
policies.

Many legal and policy themes emerge from this
review, including the following:

o [ntegration of public health and education services. Multi-
ple examples in law and policy documented in this
report demonstrate the close ties between public
health and education services in many jurisdictions.
School authorities are routinely asked to assist in
public health programs; public health officials are
expected to protect the health of children in school
environments. These respective requirements can
lead to legal complications in some cases (eg, sharing
identifiable health data in education records pur-
suant to Family Educational Rights and Privacy Act
and the Health Insurance Portability and Account-
ability Act of 1996 Privacy Rule). However, they
can also lead to tremendous opportunities for accom-
plishing significant improvements in child and ado-
lescent health.

e Division of responsibilities. Despite many examples of
attempts to integrate public health and education
services through law and policy, there remains con-
siderable division of responsibilities among many
governmental and private sector entities for the
health of children and adolescents in schools. In
many cases, these divisions are furthered by laws
or policies that assign to one entity (eg, the state pub-
lic health authority or the local superintendent of
schools) the primary task of accomplishing stated
health goals. Assigning responsibility to one entity
without a concomitant duty to work closely with other
entities or persons, however, can lead to difficulties.
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When laws fail to reflect the need for accountability
coupled with collaboration, improvements in child
and adolescent health may not be fully realized. Laws
at every level of government may be improved by
specifically incorporating requirements for collabo-
ration across multiple sectors. In support of local edu-
cational agencies’ efforts to develop enhanced
emergency response and crisis management plans,
the federal Safe and Drug-Free Schools and Commu-
nities Act, for example, requires that plans address
coordination with local law enforcement, public
safety, public health, and mental health agencies.

e National primacy. Federal laws and policies governing
student health may take primacy over state and local
laws; however, in the absence of federal laws or pol-
icies, opportunities exist for the development of state
or local laws and policies that promote child health
and academic achievement. In many ways, federal
laws defer to state and local governmental discretion.
For example, federal grant programs like the PEP
are implemented through state or local laws that
distribute resources consistent with state and local
priorities. In this way, national health objectives
can support efforts to protect and enhance students’
health.

o State and local innovation. State and local officials dem-
onstrate in multiple ways their creativity in shaping
legal and policy tools for better student health. Many
state and local laws apply to areas of child and ado-
lescent health in schools where federal laws or pro-
grams may not apply. Thus, for example, while the

federal government does not attempt to regulate the
placement of fast-food outlets near local schools, the
City of Detroit has ordained that no such restaurants
be located within 500 feet of an elementary school.
Protecting children and adolescents from skin cancer
is an important priority in California. This led the
state to pass its ‘‘sun safety”” bill requiring every
school to allow the outdoor use of sun protective
clothing or sunscreen during school without a
physician’s note or prescription. Vermont features
a legal provision requiring the construction of
schools that can be used as emergency shelters. These
and other examples demonstrate the capacity of state
and local public health and education leaders to
improve child and adolescent health through in-
novative laws focused on school populations or
environments.

As illustrated through these legal themes, education
and public health officials, their legal counsel, and
partners from other relevant agencies (eg, environ-
ment, zoning, food safety, mental health, justice, and
law enforcement agencies) can benefit from a greater
understanding of the contribution laws and policies
can make to improve health for children and adoles-
cents in the school setting. Legal and policy tools may
help refine schools’ role in protecting the health of chil-
dren and adolescents in school environments, motivat-
ing them to choose healthy behaviors through policies
that encourage improved health and safety, and safe-
guarding them from multifarious health threats.
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I. INTRODUCTION

Protecting the health and safety of children and
adolescents in schools (defined for the purposes of this
report to include public educational institutions for
children and adolescents in grades K-12) is an impor-
tant part of any comprehensive education and public
health plan. Yet through a coordinated school health
program (CSHP) offering courses, services, policies,
and programs designed to meet the health and safety
needs of K-12 students, schools can ‘“provide a critical
facility in which many agencies might work together
to maintain the well-being of young people.”®

Laws and policies are important tools that can be
used to improve the health and safety of children and
adolescents in schools. Although some laws and poli-
cies might set limitations on health programs, laws
and policies can provide education and public health
leaders with valuable tools to promote programs and
strategies that foster an environment where children
and adolescents can thrive and learn. Other agencies
(eg, environment, zoning, food safety, mental health,
justice, and law enforcement agencies) also may have
legal tools that can be used to promote the health and
safety of children and adolescents in schools. The US
Department of Education (ED) also serves a vital role
by ensuring equal access to education and promoting
educational excellence. Nonetheless, ED is precluded
by statute to exercise direction, supervision, or control
over schools and their curricula.” Consequently, it is
imperative to explore the various legal avenues
through which state and local officials may achieve
key policy objectives. To date, no one has systematically
identified the full range of relevant legal authorities
pertinent to schools that may help shape the health of
children and adolescents.

This report attempts to fill that gap by providing
information on laws and policies concerning the
health of children and adolescents in schools. It is in-
tended to help practitioners and policymakers in pub-
lic health and education at the federal, state, and local
levels enhance their knowledge of relevant laws and
policies. This report does not attempt to document or
tabulate the many and varied laws of all states. Nor
does it attempt to provide an in-depth analysis of any
particular federal, state, or local law or policy. Fur-
thermore, the report does not recommend adoption
of any particular law or policy or purport, in any way,
to convey legal advice. Instead, the report provides an
overview of the legal and policy landscape and should
encourage readers to consider the potential for law
and policy to contribute to students’ health and
safety. This potential may be best realized through
partnerships between public health agencies, schools,
and other organizations with complementary goals
and policies. The target audiences are those federal,
state, and local public health and education practi-

tioners and policymakers who are dedicated to
advancing the well-being of children and adolescents
in school settings. Although the information in this
report provides a useful introduction, readers should
consult with legal counsel and other experts who
have in-depth understanding of the legal tools and
policies relevant to a given community, state, or other
jurisdiction.

The framework for this legal review is based on the
eight-component model of school health programs
that was introduced in 1987 by Allensworth and
Kolbe.®? This CSHP model has been embraced by state
and local education and health agencies nationwide,
supported by many national nongovernmental or-
ganizations that work in education and health, and
championed by many as a means for advancing school
health policies, instruction, and services for students
and staff.

A CSHP is a planned, organized, and comprehen-
sive set of courses, services, policies, and programs de-
signed to meet the health and safety needs of students
in grades K-12 and school staff. All the eight compo-
nents contribute to the health and well-being of stu-
dents and exist to some extent in most schools. A
successful and well-coordinated school health pro-
gram is characterized by the presence of administra-
tors, teachers, other professional staff, and school
board members who view health protection and pro-
motion as an essential part of the school’s mission;
a school health council composed of school, family,
and community representatives to ensure a planning
process for continuous health improvement; a school
health coordinator responsible for organizing and
managing the school health program; and school staff
members who help plan and implement a full array of
school health courses, services, policies, and pro-
grams.” CDC has advanced the implementation of this
model through its funding to state education agencies
(SEAs) and uses the model’s eight components as an
organizing framework for its school health guidelines,
surveillance systems, and recommendations for prom-
ising practices. These components are (1) health edu-
cation, (2) physical education, (3) health services, (4)
nutrition services, (5) mental health and social services,
(6) healthy and safe school environment, (7) health
promotion for staff, and (8) family and community
involvement.

This report begins with a brief overview of the role
of law in schools (see section II). The legal framework
for education includes a complex network of federal,
state, and local laws and regulations. Constitutional
principles are central to this framework. They may
affirm a right to education (at least at the state level)
and other rights (eg, freedom of speech, bodily integ-
rity, and informational privacy) that must be coupled
with legitimate governmental interests in provid-
ing safe and healthy schools. Structural constitutional
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principles (eg, separation of powers and federalism)
govern distributions of power among the three
branches of government in the United States and
define the roles of federal, state, and local govern-
ments in regulating education and its environment.
Section II also briefly discusses key federal and state
statutory laws concerning issues of discrimination,
privacy, and educational programs, as well as con-
cepts of civil liability and immunity for the acts of gov-
ernmental agents in school settings.

This discussion helps provide the context for a
review of policies and statutory, regulatory, and ju-
dicial laws at all levels of government within each of
the eight components of a CSHP. Each section begins
with a brief description of the component that helps
frame the discussion of a host of relevant federal,
state, and local laws. It then delves into how relevant
laws influence the health of children and adolescents.
Details of specific federal or state laws or programs
may be provided. In other cases, summary statements
of the effect of laws are set forth.

II. BRIEF OVERVIEW OF THE ROLE OF
LAW IN SCHOOLS

Section II begins with an examination of the laws
and policies at each level of government (federal,
state, and local) concerning public education. It then
reviews the limitations on state power to govern edu-
cation, including a review of (1) religious influences
on public schools, (2) constitutional limits on instruc-
tional programs, and (3) student privacy. A number
of principles that limit school-based discrimination
(eg, equal protection) are addressed thereafter, fol-
lowed by a discussion of civil liability and immunity.
Together, these subsections provide an overview of
the role of law in schools and address a number of
questions that arise in connection therewith, includ-
ing: (1) What roles do federal, state, and local laws
generally play in determining school policies? (2)
What are the precise limits on state power to govern
education, and what factors influence school pro-
grams and curriculum? and (3) What laws and legal
principles limit potential school-based discrimination
and afford protection to vulnerable children?

A. The Role of Federal, State, and Local Laws
in Public Education

The nation’s educational system features a complex
array of public, private, and religious entities that op-
erate schools of varying design, grade levels, popula-
tions, and quality. Public schools are the predominant
component of the US educational system. There are
more than 96,000 public schools in the United States
responsible for educating 48 million students annu-
ally.'® Eighty-eight percent of US school-aged

children are enrolled in public schools.!' Among US
children and adolescents in school, 98% are enrolled
in schools that offer comprehensive educational pro-
grams and services. The remaining 2% attend alterna-
tive schools focusing on special or vocational education
or other alternative programs.'? The nation’s children
and adolescents, schoolteachers, and other staff collec-
tively spend millions of hours in school settings each
year involved in not only education but also extracur-
ricular activities, special meetings, and other commu-
nity events. Accordingly, the school setting and the
laws and regulations governing the public education
process have an important impact on child and adoles-
cent health as well as the health of school staff. This
section provides some important background about
the role of law in the school environment as a pretext
for the remainder of the report that looks closely at
specific health-related laws and policies affecting
public schools.

1. Federal Government

Although the right to education is explicitly pro-
vided in every state’s constitution,'’ there is no
explicit federally guaranteed right to education within
the US Constitution.'* Federal constitutional protec-
tion of the right to education occurs through the appli-
cation of the Fourteenth Amendment’s guarantees of
due process and equal protection to ensure that
state educational laws are applied fairly and without
discrimination.

Historically, the federal government has been
active in using its limited powers over educational
policy to protect and advance the educational rights
of children. Early participation of the federal govern-
ment in the provision of public education involved
the issuance of land grants to establish educational in-
stitutions during the late 18th and 19th centuries and
requirements that states have educational provisions
in their laws."”

Although the US Constitution does not specifically
address education, it bestows on states the principal
authority to regulate education. Under the Tenth
Amendment, powers not delegated to the federal gov-
ernment by the Constitution are reserved to the states
or the people. The Tenth Amendment and underlying
principles of federalism (ie, dividing powers between
a central government and political subdivisions)
accordingly reserve to the states the power to estab-
lish, operate, and regulate systems of public educa-
tion, provided that state actions do not violate any
constitutional guarantees.'®

The federal government collaborates with state and
local governments to improve the public education
system. Among its delegated powers via the Constitu-
tion, the federal government has the power to regulate
interstate commerce,'” as well as to tax and spend.'®
Education is considered fundamental to commerce
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among the states because of the importance of knowl-
edge and literacy to the development of commercial
activity and scientific advancement.'® Through its
interstate commerce power, Congress may, for exam-
ple, regulate the distribution of illicit drugs near schools
in the interest of protecting children and adolescents.*°
Federal power to regulate commerce is limited. It is
consistently balanced against competing sovereign in-
terests of states through principles of federalism and
separation of powers. Several examples of this balance
at work are discussed in section III.

Federal agencies, including ED, frequently use
their spending power to influence or establish educa-
tional policies by conditioning the receipt of federal
funds on the fulfillment of certain education poli-
cies.?! For example, the No Child Left Behind Act
(NCLB) was passed in 2001 to reauthorize the federal
Elementary and Secondary Education Act (ESEA) of
1965%% and tie federal funds to the implementation of
policies outlined in the ESEA. The purpose of the NCLB
is to ““ensure that all children have a fair, equal, and
significant opportunity to obtain a high-quality educa-
tion and reach, at a minimum, proficiency on challeng-
ing State academic achievement standards and State
academic assessments’’ by:

1. “Ensuring that high-quality academic assessments,
accountability systems, teacher preparation and
training, curriculum, and instructional materials
are aligned with challenging State academic
standards.

2. Meeting the educational needs of low-achieving
children in high-poverty schools, limited English
proficient children, migrant children, children
with disabilities, Indian children, neglected or
delinquent children, and young children in need
of reading assistance.

3. Closing the achievement gap between high- and
low-performing children, especially the achieve-
ment gaps between minority and nonminority
students, and between disadvantaged children and
advantaged peers.

4. Holding schools, local educational agencies, and
states accountable for improving the academic
achievement of all students.

5. Identifying and improving low-performing schools
that have failed to provide a high-quality education
to their students.

6. Distributing and targeting resources to make a dif-
ference in local educational agencies and schools
where needs are greatest.

7. Improving and strengthening accountability,
teaching, and learning by using state assessment
systems designed to ensure that students are meet-
ing challenging state academic achievement and
content standards and increasing achievement
overall, especially for disadvantaged students.

8. Providing greater decision-making authority and
flexibility to schools and teachers in exchange for
greater responsibility for student performance.

9. Providing children an enriched and accelerated
educational program, including the use of school-
wide programs or additional services that increase
the amount and quality of instructional time.

10. Promoting school-wide reform and ensuring the
access of children to effective, scientifically based
instructional strategies and challenging academic
content.

11. Significantly elevating the quality of instruction by
providing staff in participating schools with substan-
tial opportunities for professional development.

12. Coordinating services with other educational serv-
ices, and, where feasible, with other agencies pro-
viding services to youth, children, and families.

13. Affording parents substantial and meaningful oppor-
tunities to participate in their children’s education.””*

The NCLB requires each state to develop academic
standards, establish a system for assessing whether
those standards have been met, and implement a sin-
gle, statewide accountability system to ensure that
local educational agencies and public elementary and
secondary schools make ““adequate yearly progress.”**
States must develop academic standards for all public
elementary and secondary students for mathematics,
reading or language arts, and science. These subjects
are emphasized as the primary means of determining
the yearly performance of state and local educational
agencies and their schools.>> Schools that fail to make
adequate yearly progress are subjected to assistance and
corrective action.?® For example, if a school fails to
make adequate yearly progress for two consecutive
years, parents may transfer children to another public
school (or public charter school) that is performing at
a higher level.*’

To effectuate the NCLB, Congress grants funds to
SEAs and LEAs. Receipt of these funds is contingent
on the implementation of policies focused on improv-
ing literacy; educating migratory children; meeting
the needs of neglected, delinquent, and at-risk youth;
engaging in comprehensive school reform; establish-
ing advanced placement programs; preventing adoles-
cents from dropping out of school; and generally
improving schools.?® The grant-making and account-
ability components of the NCLB are designed to bring
about reform in schools in high-poverty areas and pro-
mote access to scientifically based and challenging
instructional methods and content.*” The NCLB thus
seeks to improve school performance by encouraging
public schools to (1) adopt challenging academic con-
tent and achievement standards, (2) establish yearly
progress objectives for all students,?® and (3) administer
tests to measure the achievement of the educational
goals and to make reports regarding the results.”! States
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do not have to accept the conditions attached to federal
grants. In practice, however, federal funds are rarely
turned down. Although the NCLB provides standards
to improve overall school performance, it does not
address a number of issues that affect the quality of
education received by many children (see section III.C,
infra, concerning Equal Protection and Other Principles
Limiting School-Based Discrimination).

ED has principal responsibility for implementing
federal educational policies and programs. It was
formed with the intended purpose of supplementing
the efforts of SEAs and LEAs to improve the quality of
education.?? ED is also responsible for managing federal
education funds to states and localities. It provides
approximately $38 billion to states and school districts
(mostly through formula-based grant programs).*’
Through its Office of Elementary and Secondary Edu-
cation, ED conducts independent research and evalua-
tions to assess the quality of state-based education and
to improve educational programs. It is also responsible
for enforcing antidiscrimination protections and ensur-
ing equal access to education.>*

Other federal agencies also engage in activities
affecting school environments. For example, the CDC,
as part of the US Department of Health and Human
Services (DHHS), assists states in the implementation
and evaluation of school health programs designed to
prevent health risks for children, adolescents, and
young adults.>®> The US Environmental Protection
Agency’s (EPA) Healthy School Environments initia-
tive focuses on preventing and resolving environmen-
tal health issues in schools. One of the EPA’s most
important tasks in this regard is to provide school districts
with resources to assess the physical condition of school
buildings and other facilities.”® This includes assessments
of chemical use and management, building design, con-
struction and renovation, waste, water, safety and pre-
paredness issues, and indoor and outdoor air quality.>”
(See section IIL.F for additional information.)

Other federal agencies also are involved in regulat-
ing various aspects of schools and public health. For
example, the US Department of Agriculture (USDA)
oversees the National School Lunch Program (NSLP)
administered federally by the Food and Nutrition
Service in cooperation with SEAs. Participating
schools receive cash subsidies from the USDA for each
meal they serve. The federal Office for Civil Rights
implements a number of statutes, including Title VI of
the Civil Rights Act that prohibits discrimination on
the grounds of race, color, or national origin in deny-
ing the benefits afforded under any program receiving
federal financial assistance from the ED. The US
Department of Justice’s (DOJ) Office of Community
Oriented Policing Services (COPS) has several school-
based programs including COPS in Schools, School-
Based Partnerships, and the Safe Schools Initiative.
In fiscal year 2002, DOJ established the Secure Our

Schools program to provide schools in more than 187
jurisdictions with $15 million to address the security
needs of children and adolescents on school grounds.
The Department of Defense manages schools on mili-
tary bases domestically and overseas and the Depart-
ment of the Interior manages a national education
system for American Indian children and adults.

2. State Governments

The states” powers to regulate public education
emanate from their police powers and the doctrine of
parens patriae reserved via the Tenth Amendment of
the US Constitution. State police power is an essential
component of state sovereignty. It is defined as the
state’s power to act in the interest of protecting the
health, safety, and general welfare of the populace.’®
This includes the power to establish and operate edu-
cational systems.

Massachusetts was the first state to pass a compul-
sory education law in 1852. It required schooling for
children ages 8-14 for at least 12 weeks per year.
Many additional states followed suit in ensuing years
with similar compulsory education laws.>* Implemen-
tation of these laws was initially difficult, given limita-
tions on access to educational resources and social
constraints. By the 1920s, compulsory education was
generally accepted.*® Today, all states require children
of specific ages (usually 6-16) to receive some form of
educational instruction.*!

The legal authority to compel school attendance is
rooted in the common law doctrine of parens patriae.
Under this doctrine, the state is considered a parent to
all its citizens, especially vulnerable persons such as
children and other wards of the state, and thus has
a responsibility to provide for an individual’s welfare.*?
Although parents have significant discretion regarding
how they raise their children (consistent with constitu-
tional principles of liberty), the doctrine of parens patriae
allows the state to interfere to protect the welfare of
children. State-sanctioned actions pursuant to the
parens patriae power include compelling school atten-
dance to provide for the education and social welfare
of children.*’

Specific state education regulations derive from
multiple sources of law. First, all states establish the
right to an education in their constitutions.** Thus,
state governments control considerable parts of public
educational systems. State legislatures are responsible
for establishing a system of uniform public education,*’
including setting minimum curriculum and educa-
tional requirements for students.*® In this context,
a curriculum constitutes a written course of study that
generally describes students’” behavioral expectations
and learning objectives for a particular subject area at
a certain grade level.

State executive agencies also have significant
powers (usually delegated via statute) concerning
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public education systems. Generally, state agencies
(eg, state education departments or boards of educa-
tion) are responsible for implementing relevant state
laws and overseeing the administration of public edu-
cation systems. All states have state school regulatory
agencies and boards that regulate the conduct of edu-
cation in the state through minimum accreditation
standards by which local school districts must abide.*”

3. Local Governments

Although state governments retain full and com-
plete jurisdiction over the provision of public educa-
tion, most states delegate certain powers over the
regulation of schools to local school districts. All
states have local school boards that are responsible
for the administration of public schools.*® Nationwide,
there are more than 14,500 local school districts.*”
Generally, school board officials are either appointed
by local government officials or elected by popular
vote. School board members are limited in their ability
to act independently, as decisions are typically made
by generating or determining the consensus of the
entire board.

The scope of power of local school boards varies
from state to state depending on the extent of state
delegation. In states with a deeply rooted tradition of
local control over education, such as Colorado, local
boards have more latitude in making pedagogical de-
cisions about schools. In states with more centralized
educational systems, such as Florida, local school
boards are subject to state legislative directives regard-
ing schools. Local school boards generally are permit-
ted to act with some discretion within the limits of
their delegated powers, which may include the ability
to determine the specifics of the curriculum, raise rev-
enue for the purpose of maintaining schools, and hire
personnel.”® Localities may also administer related
school services including the operation of a cafeteria,”!
establishment of school health inspection depart-
ments,>2 implementation of school athletic activities
and sports teams, and provision of guidance counsel-
ing. Concerning curriculum, the state may set mini-
mum standards regarding subjects to be taught;
however, localities typically determine the instruc-
tional methods and materials.

B. Limitations on State Power to Govern Education
Although states generally have broad power to reg-
ulate schools, they exercise their power within certain
limits. The US Constitution provides individuals with
rights that cannot be abridged by state education
requirements. For example, the First Amendment
protects the free exercise of religion. The Fourteenth
Amendment provides individuals with substantive
and procedural due process protections. Furthermore,
federal privacy laws restrict access to certain data
about students. These and other restrictions set bound-

aries on states’ educational and school policies that
influence student health.

1. Religious Influences on Public Schools

The state’s power to compel education is limited by
the First and Fourteenth Amendments of the US Con-
stitution. The First Amendment provides that ““Con-
gress shall make no law respecting an establishment
of religion [the Establishment Clause] or prohibiting
the free exercise thereof [the Free Exercise Clause].”
The Establishment Clause primarily prohibits the gov-
ernment from taking action that advances religion.
Thus, public schools may not teach religious doctrine.
Conversely, the Free Exercise Clause focuses on
governmental actions that dampen or infringe the
practice of religion. State compulsory education laws,
therefore, may not interfere with individuals’ rights to
practice religious beliefs or rituals or parents’ abilities
to determine the religious upbringing of their chil-
dren.’? Inevitable trade-offs surface in governments’
attempts to respect religious freedoms without support-
ing specific religious beliefs. As discussed later, for
example, schools must respect an individual’s choice
to refrain from school vaccination requirements based
on religious beliefs despite the potential impact on stu-
dent health.

For public educational policy to withstand scrutiny
under the Establishment Clause, the US Supreme
Court held in 1971 in Lemon v Kurtzman that a policy
must have a secular purpose, have a primary effect
which neither advances nor impedes religion, and
avoid excessive government entanglement with reli-
gion.>* Subsequent cases have marginalized these
rules, seeking more general standards of neutrality
toward religion.’> The Establishment Clause has been
used to prohibit various religious activities in schools,
including coerced prayer in the classroom’® and recita-
tion of the Pledge of Allegiance.”” The NCLB imposes
new administrative obligations on schools regarding
prayer. To qualify for NCLB funding, local educational
agencies must certify that they do not have any policies
that prevent or deny participation in ‘‘constitutionally
protected prayer in public elementary schools and sec-
ondary schools.””>®

2. Constitutional Limits on Instructional Programs

Modern public school systems are built on a model
of academic freedom that derives from recognizing
institutional autonomy.’” States may determine appro-
priate subjects for the classroom, designate the grades
(K-12) in which these subjects are taught, and use
a textbook adoption process to decide which textbooks
can be used by teachers in public schools. Local school
boards may supplement the curriculum, provided that
state minimum standards are met.®® Although some
states and many districts determine the main course
materials (curricula or textbooks), teachers retain
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significant latitude within the defined curriculum con-
cerning their teaching methods, presentation of ideas,
setting of course assignments, and selection of course
materials. Yet, even within this academic model, state-
based curricula are limited by federal and state consti-
tutional guarantees.

The principle of substantive due process applies in
public schools to protect the rights of students and
their families and ensure fairness and justice in the
education process. Constitutional due process norms
regard the right to education as a fundamental com-
ponent of an individual’s liberty interests, which
entitles individuals to various protections from in-
fringements of these rights under the Fourteenth
Amendment (no state shall ““deprive any person of
life, liberty, or property, without due process of
law”’).°! In 2000, the US Supreme Court in Troxel v
Granvillereaffirmed that under the substantive due pro-
cess clause, parents have a liberty interest in the ““care,
custody, and control of their children.”’®* In its opinion,
the Supreme Court cited two prior Supreme Court cases
that addressed this right in the context of education.

In Meyer v Nebraska (1923), the Supreme Court found
unconstitutional a Nebraska statute which made it
a crime to teach a foreign language in schools until after
eighth grade or to teach any subject in any language
other than English, stating that parents had the power
“to control the education of their own child.””®> In the
second case, Pierce v Society of Sisters (1925), the Court
invalidated an Oregon statute requiring parents to send
their children (between the ages of 8 and 16) to public
school or face criminal prosecution. The Court held that
the law ‘““unreasonably interferes with the liberty of
parents and guardians to direct the upbringing and edu-
cation of children under their control”’®* and thus al-
lowed parents to send their children to private school.

Parents have argued to courts that Meyer and Pierce
give them the right to decide what topics can be taught
to their children in school. Courts have rejected this
claim distinguishing between the right of parents to
decide where to send their child to school and the right
of schools to decide upon the actual curriculum. Paren-
tal freedoms do not encompass ‘“a fundamental con-
stitutional right to dictate the curriculum at the
public school to which they have chosen to send their
children. ...""°® For example, in one particularly strong
decision, the Ninth Circuit Court of Appeals held that
a parent’s right to control a child’s education ““does not
extend beyond the threshold of the school door.””®®
This decision, which involved a specific challenge to
a school’s health curriculum, provides strong support
for school health education programs. Of course, instruc-
tional methods or materials that conflict with constitu-
tional norms are not tolerated. Thus, a school system that
condones discriminatory teachings related to protected
classes (eg, ethnic or religious groups) may be required
to change its curriculum to avoid unwarranted in-

fringements of rights under the First Amendment
establishment and free speech clauses and the Four-
teenth Amendment due process (and equal protection)
clauses.

Procedural due process safeguards protect public
school students from unjust denials of access to public
education. They include a plethora of procedural
rights including proper notice of particular violations,
opportunities to be heard, and potential hearing and
appellate rights. For example, in the case of a student
who has violated a code of conduct, the school must
afford the student a hearing and give the student
proper notice before proceeding with a suspension or
an expulsion.®” Laws vary across the states concerning
the precise requirements and procedures governing
suspension and expulsion.

The First Amendment protects individuals’ interest
in freedom of speech and religion. In doing so, it limits
schools” design and delivery of instructional curricula.
For example, the Establishment and Free Exercise
Clauses preclude states from barring public school
instruction on certain issues because of an alleged
conflict with religious views. Public schools cannot
bar education on evolution®® or compel education on
creationism® for religious reasons. A 2005 federal
court decision in Pennsylvania struck down a school
board policy requiring teachers to make students aware
of theories regarding the origin of life other than evo-
lution and to read a statement specifically mentioning
intelligent design as an alternate theory.”® The court
held that the policy was unconstitutional under the
Establishment Clause because the policy constituted
an establishment of religion by endorsing intelligent
design, which the court interpreted to be an extension
of creationism.

In Hazelwood v Kuhlmeier,”! the US Supreme Court in
1988 held that a public school and its principal did not
violate the First Amendment in directing a student
newspaper to withhold two articles regarding students’
pregnancy experiences and the impact of divorce. The
Court found that the newspaper was not a forum for
public expression and that educators are entitled to
exercise some control over school-sponsored publica-
tions, as long as controls are reasonably related to legit-
imate pedagogical concerns.

The First Amendment also protects freedom of
speech in support of teachers” academic freedoms of
inquiry, research, teaching, and extramural utteran-
ces and actions.” The classroom is a marketplace for
the robust exchange of ideas. Students should be able
to speak freely and open their minds to new and pro-
vocative ideas.”” However, school board decisions re-
flecting the “legitimate and substantial community
interest in promoting respect for authority and tradi-
tional values, be they social, moral or political””’* may
still result in censorship of some teachings. Provided
school authorities do not engage in flagrant abuses of
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discretion in making determinations regarding instruc-
tional curricula, First Amendment protections are not
infringed.

Although the principle of academic freedom is
important in protecting students’ rights to learn and
teachers” educational practices, teachers are not per-
mitted to transform the prescribed curriculum into
something other than what the school intends it to
be,”” especially in public schools where state and local
school boards exercise a great deal of oversight over the
curriculum. Public school teachers do not have broad
latitude to teach outside the prescribed curriculum. For
example, they may lack authority to assign texts from
outside the standard curriculum or to choose their own
classroom management techniques or pedagogical
methods.”® Academic freedom does not protect a
teacher from limitations imposed by school policy on
the nature of biological and sexual education provided
to students.””

3. Student Privacy

The educational process necessarily involves the
collection of a great deal of student data, including
information regarding students’ identities, test scores,
grades, attendance, and extracurricular activities.
During the course of providing health or special edu-
cation services to students, schools also may collect
health information (eg, personal health indicators and
immunization records) about students. Described
below are three federal laws that govern privacy pro-
tections of students’ personal information: the Family
Educational Rights and Privacy Act (FERPA),”® the
Health Insurance Portability and Accountability Act
(HIPAA) Privacy Rule,”® and the Protection of Pupil
Rights Amendment (PPRA).%°

FERPA, which applies to any school receiving
funds from an applicable ED program, recognizes the
importance of the individual student’s and/or pa-
rent’s right to control access to or disclosure of her
educational records. Protected educational records
include any identifiable information directly related
to the student that is maintained by the school. For
minor students, educational records covered by the
statute include health records maintained by the
school. The statute conditions the receipt of federal
educational funds on the adoption of policies that
allow parents or students (once they have reached
the age of 18 or have begun postsecondary educa-
tion) the right to access the student’s own educa-
tional records and requires their consent prior to
permitting disclosure of the records. Where a school
employs an outside entity (eg, a clinic) to deliver
health services, the health records will be covered
under FERPA. Even if the clinic is not on school
grounds, access to a student’s personal identifiable
health information may be predicated on parental
consent. Consent is not required, however, when the

information is disclosed to individuals or entities
including, but not limited to, (1) school officials with
a legitimate educational interest, (2) other school dis-
tricts pursuant to a student transfer, (3) the autho-
rized representative of state educational authorities,
(4) state or local authorities regarding financial aid,
(5) an accrediting body,®' or (6) in emergencies,
health information about a student to the appropriate
persons to protect the health and safety of that student
and other students and staff. Parents and students also
have the right to request that the school corrects the
records if they believe them to be inaccurate; if the
school refuses to do so, the parent or student can
request a formal hearing.

The HIPAA Privacy Rule represents the first
national standard for health information privacy pro-
tections.®? It provides comprehensive privacy protec-
tions of identifiable health data for most individuals
seeking health care or health insurance in the United
States. It restricts the use and disclosure of protected
health information (PHI) without the consent of the
individual. The rule specifically applies to PHI used or
disclosed by covered entities. Covered entities include
health plans (eg, health insurance companies, man-
aged care entities, and specified government health
programs), health care clearinghouses (eg, billing serv-
ices, repricing companies, or community health infor-
mation systems that process health data), and health
care providers (eg, doctors, hospitals, and clinics) that
conduct certain administrative and financial transac-
tions electronically.®’

Schools that operate health centers (ie, school-
based health centers [SBHCs]) that deliver health care
services directly to students may be considered health
care providers, or as engaging in ““covered functions,”
so as to implicate Privacy Rule protections for the re-
sulting health data. Other health care providers who
provide health services to students in schools may
have to adhere to HIPAA Privacy Rule requirements.
However, confusion may arise over whether FERPA
applies to the health data as part of the student’s edu-
cation record. The HIPAA Privacy Rule specifically ex-
cludes education records covered under FERPA from
its protections. The distinguishing point is whether
the health data produced are considered part of the
student’s education record. If so, FERPA (and not
HIPAA Privacy Rule) would apply. Many SBHCs may
be considered distinct or detached from the educa-
tional institution. Health data arising from the provi-
sion of health care to students through these centers
or other non-education-based providers would not
be part of the student’s education record. As a result,
the data may be protected via the HIPAA Privacy
Rule.®*

According to ED, PPRA applies to the programs
and activities of an SEA, LEA, or other recipient of
funds under any program funded by the department.
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It governs the administration to students of a survey,
analysis, or evaluation that concerns one or more of
the following eight protected areas:

1. Political affiliations or beliefs of the student or the
student’s parent.

2. Mental or psychological problems of the student or
the student’s family.

3. Sex behavior or attitudes.

4. Illegal, antisocial, self-incriminating, or demeaning
behavior.

5. Critical appraisals of other individuals with whom
respondents have close family relationships.

6. Legally recognized privileged or analogous relation-
ships, such as those of lawyers, physicians, and
ministers.

7. Religious practices, affiliations, or beliefs of the stu-
dent or student’s parent.

8. Income (other than that required by law to deter-
mine eligibility for participation in a program
or for receiving financial assistance under such
program).

PPRA also concerns marketing surveys and other
areas of student privacy, parental access to informa-
tion, and the administration of certain physical ex-
aminations to minors. The rights under PPRA transfer
from the parents to a student who is 18 years old or
an emancipated minor under state law.

LEAs must provide parents and eligible students
effective notice of their rights under PPRA. The notice
must explain that an LEA is required to obtain prior
written consent from parents before students are
required to submit to a survey that concerns one or
more of the eight protected areas listed above if the
survey is funded in whole or in part by ED. For sur-
veys not funded in whole or in part through ED that
contain questions from one or more of the eight pro-
tected areas, LEAs must notify a parent annually at
the beginning of the school year of the specific or
approximate date(s) of the survey and provide an
opportunity to opt his or her child out of participating.
LEAs must also notify parents that they have the right
to review, upon request, any instructional materials
used in connection with any survey that concerns
one or more of the eight protected areas and those
used as part of the educational curriculum.

PPRA also requires schools to work with parents to
establish policies regarding the right of a parent or stu-
dent to inspect a survey or evaluation and related
instructional materials before it is administered, mea-
sures that must be taken to protect student privacy
regarding information obtained through surveys
or other evaluations, the administration of physical
examinations or screenings, and the collection, disclo-
sure, or use of personal information obtained from
students for the purpose of marketing or otherwise
selling that information.®’

C. Equal Protection and Other Principles Limiting
School-Based Discrimination

The Fourteenth Amendment Equal Protection
Clause broadly protects similarly situated individuals
from unwarranted governmental discrimination on
the bases of race, ethnicity, religion, and other pro-
tected classes. As venues for government-sponsored
education, public schools are subject to constitutional
mandates regarding equal protection®® and corre-
sponding civil rightslaws largely driven by cases regard-
ing access to education. The US Supreme Court’s
seminal decision in Brown v Board of Education of
Topeka® led to racial desegregation in public schools.
Together with federal civil rights statutes, Brown and
other desegregation cases tie equal access to education
to principles of equal protection for all persons.

With regard to schools and child and adolescent
health, various federal civil rights laws (and corre-
sponding state provisions) protect individuals from
unwarranted discrimination. For example, Title IX of
the federal Education Amendments of 1972 protects
students and employees of educational institutions,
including public schools, from discrimination based
on their sex.®® Subject to exceptions, ““[n]o person in
the United States shall, on the basis of sex, be excluded
from participation in, be denied the benefits of, or be
subjected to discrimination under any education
program or activity receiving Federal financial assis-
tance. ... ’®® The impact of Title IX on the level of
participation in elementary and high school sports
and other physical education programs has been tre-
mendous. In 1971, prior to the passage of Title IX,
approximately 3.7 million boys and only 294,000 girls
participated in high school sports. In 2002, 3.9 million
boys participated in high school sports; the participa-
tion of girls had increased to 2.8 million.”°

Antidiscrimination protections for persons with dis-
abilities are important. In 2000, 3.9 million children
in public schools (K-12) had some form of disability.”*
Eleven percent of all students between ages 6 and 13
receive some form of special education services.”?

Section 504 of the Rehabilitation Act of 1973 was
the first federal statute to ban discrimination against
individuals on the basis of disabilities.” “’No otherwise
qualified individual with a disability in the United
States ... shall, solely by reason of his or her disability,
be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under
any program or activity receiving Federal financial
assistance.””** Section 504 applies to the federal govern-
ment, federal contractors, and any recipient of federal
financial assistance, including state and local public
schools. As recipients of federal assistance, public
school authorities are required to comply with the
Rehabilitation Act with respect to students and employ-
ees.”” Section 504 imposes an affirmative obligation on
schools to develop individualized accommodation

80 ¢ Journal of School Health e February 2008, Vol. 78, No.2 ¢ © 2008, American School Health Association



plans for students with disabilities to ensure that the
student’s disability will not limit her ability to benefit
from educational programs.”®

Similar prohibitions for public and private sector
disability discrimination are featured in the Ameri-
cans with Disabilities Act (ADA).?” Like section 504 of
the Rehabilitation Act, the ADA prohibits discrimina-
tion against individuals with disabilities. The ADA also
applies to employers, the activities of state and local
governments, and public accommodations operated
by private entities. Title II (‘“Public Services’) of the
ADA prohibits discrimination by public entities, includ-
ing any state or local government, or any department or
agency within a state or local government.”® Public
schools are thus obliged to adhere to Title II. They must
make reasonable accommodations for students with
protected disabilities to participate in school activities
and make their facilities and other services accessible
to disabled students.””

The protections of section 504 of the Rehabilitation
Act and the ADA extend to disabled persons who
have a physical or mental impairment that substan-
tially limits at least one of the person’s major life
activities,'?° individuals with a history of physical or
mental impairments, and people perceived to have
such impairments.'®' As to the first category of pro-
tected individuals, a diagnosis from the student’s treat-
ing physician, with optional confirmation by the school
nurse, must support the existence of a physical or men-
tal impairment.'%® Determining whether an individu-
al’s ability to perform major life activities (eg, personal
hygiene, seeing, hearing, walking, breathing, speaking,
learning, and working'®?) is substantially limited by the
impairment requires a complex evaluation of the
extent of the individual’s limitations. An individual is
considered to have a substantial limitation when he is
unable to perform the activity that the average person
in the general population can perform or is significantly
restricted as to the condition, manner, or duration
under which he can perform a particular activity
as compared to an average person in the general
population.'®*

In 1975, Congress passed the Education for All
Handicapped Children Act (EAHCA),'%> which focused
on providing specialized education to children with
special health care needs, particularly those in regular
public or private school systems.'% In 1990, EAHCA
was reauthorized as the Individuals with Disabilities
Education Act'®” (IDEA) to provide enhanced protec-
tions for the right of all disabled children to a public
school education. IDEA was subsequently amended
in 2004 as the Individuals with Disabilities Education
and Improvement Act (for the purpose of reference, the
use of “IDEA” hereinafter denotes the Act, including its
2004 amendment). IDEA establishes that all children
have aright to a ““free and appropriate public education
that emphasizes special education and related services

designed to meet their unique needs and prepare them
for further education, employment, and independent
living.””'%®

The Act concentrates on children’s educational
needs as related to their physical, mental, emotional,
developmental, and learning disabilities. Federal
enforcement of IDEA is overseen by the ED’s Office of
Special Education and Rehabilitation Services.'® State
and local boards of education typically oversee and
implement their own special education programs.
IDEA overlaps with section 504 of the Rehabilitation
Act because students entitled to special education serv-
ices generally qualify as disabled students under the
Rehabilitation Act.''°

Under IDEA, a disability is defined as ““mental retar-
dation, hearing impairments (including deafness),
speech or language impairments, visual impairments
(including blindness), serious emotional disturbance,

. orthopedic impairments, autism, traumatic brain
injury, or other health impairments or specific learn-
ing disabilities.”"'" A child who is diagnosed with any
of the aforementioned conditions is eligible for special
education and related services.

Students who do not qualify for services under
IDEA may still be eligible for equal access accommo-
dations under section 504, which does not require
that a child needs special education to qualify for ac-
commodations. Several legal principles form the foun-
dation of IDEA, briefly summarized below:

e Zero reject—Local school districts are not permitted to
exclude or discipline disabled students from public
schools due to the nature of their disabilities.''?

e Child find—Local school districts are required to seek
out children with disabilities and inform parents of
available special education services. School districts
must locate, evaluate, and provide appropriate edu-
cational programs to all disabled students (from birth
to age 21).'%?

e Nondiscriminatory testing—To provide children with
disabilities with an appropriate diagnosis, educa-
tional plan, and placement, they must be assessed
in a nondiscriminatory manner.''* Special education
testing, evaluation materials, and procedures must
not be racially or culturally discriminatory.''® Eval-
uation procedures must be sufficiently comprehen-
sive and validated for the purpose for which they
are being used and be administered by trained
personnel.''®

o Individualized education program—Every child with
a disability is entitled to an individualized education
program (IEP),''” which includes two core compo-
nents: a defined process for developing the educa-
tional program and the educational program itself
to guide the course of the child’s education.''® IEPs
are developed in collaboration with the parents, the
child’s general and special education teachers, and
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the school district''® and are based on an evaluation
of the child’s special education needs."%°

o Least restrictive environment—The underlying assump-
tion of IDEA is that the ““preferred placement for stu-
dents with disabilities is in the regular classroom.”"'?!
Placements outside the regular classroom should
only be considered when the nature or severity of
the child’s disability would require significant alter-
ations of the regular educational setting.'**

o Procedural due process—IDEA sets forth procedures for
notification of school educational decisions and for
mediation that are essential to facilitating the resolu-
tion of conflicts between parents, school officials, and
other educational professionals.'*

e Parental participation—Parents are considered to be an
integral part of the education process. Their partici-
pation is fostered through IDEA via requirements for
informed consent regarding the initial consideration
for child placement in special education, participa-
tion in IEP development, and rights to challenge deci-
sions of the school through mediation and other
procedures.'**

The IDEA is a model of cooperative federalism in
that it grants states flexibility to develop and execute
programs for children with disabilities. At the same
time, it imposes strict requirements including cooper-
ation and reporting between state and federal educa-
tional authorities. Accordingly, it can be challenging
for school districts and parents to determine the
extent of services to provide all children who may
have special health care needs.

In the early 1990s, the federal Maternal and Child
Health Bureau’s Division of Services for Children with
Special Health Care Needs created a working group to
recommend a preferred conceptual definition of chil-
dren with special health care needs. The group devel-
oped the following definition: ““Children with special
health care needs are those who have or are at
increased risk for a chronic physical, developmental,
behavioral, or emotional condition and who also re-
quire health and related services of a type or amount
beyond that required by children generally.””'?* Under
this intentionally broad definition, approximately
12.8 million minors (15.6%) in the United States had
a special health care need in 2001.'%¢

There is an overlap between the definition of chil-
dren with special health care needs proffered by the
Material and Child Health Bureau and the definition
of a disabled child under the IDEA. Aside from the
specific ailments from which a child may suffer (eg,
speech and visual impairment, autism, and brain
injury), a disability may encompass ‘“other health
impairments.” There is no doubt that children with
special health care needs suffer from “health im-
pairments.” Notwithstanding, the extent to which
a school is required to provide specific health-related

services is debatable. Identifying what constitutes
a legitimate disability under the IDEA has been prob-
lematic because of difficulties in distinguishing
between specific learning disabilities, serious emo-
tional disturbance, and mild mental retardation.'?”
Moreover, the US Supreme Court in Schaffer v Weast
(see section III.LH.2) determined that the burden of
demonstrating whether an IEP is valid rests with the
parents of the disabled child.

The second consideration is that the distribution of
children with a specific disability or special health care
need may vary across states depending on its preva-
lence in a particular geographic area and other factors.
Thus, seemingly disparate treatment plans that may
suggest a violation of equal protection rights may be
found upon legitimate, albeit complex, decisions that
contemplate the actual costs affiliated with establi-
shing an appropriate IEP for each and every eligible
student.

Factors such as geographic diversity and the large
expenditure of health care resources for children with
special health care needs obfuscate whether a particu-
lar state is allocating its resources in an efficient and
just manner. For school districts, it is imperative that
their policies meet the legal threshold for purposes of
statutory compliance. In Irving Independent School Dist.
v Tatro,'?® the US Supreme Court did not consider cost
as a viable factor to deter the school district’s require-
ment to provide a disabled child with a particular
health-related service.

D. Civil Liability and Immunity

Within the school environment, two legal princi-
ples guide teachers’ obligations: reasonableness and
in loco parentis. Teachers are authorized to act in a rea-
sonable fashion as necessary to foster and develop an
appropriate learning environment.'?* The bounds of
reasonableness limit the jurisdictional reach of the
school’s authority beyond school grounds and the
nature and degree of discipline exercised by
the school.'*° The principle of in loco parentis (“in place
of the parent”) refers to the supervisory relationship
between teachers and students. It supports the ability
of teachers to broadly oversee students in a variety of
ways."?! The principle of in loco parentis was further
defined by a Nebraska court in 1933:

General education and control of pupils who attend
public school are in the hands of school boards, super-
intendents, principals and teachers. This control ex-
tends to health, proper surroundings, necessary
discipline, promotion of morality and other whole-
some influences, while other parental authority is
temporarily superseded.'>?

Though the nature and extent of authority over
students by teachers and school authorities are critical
to the educational environment, they also lend to
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themes of liability under tort law when students are
harmed or injured. The law of torts involves the rights
of private parties to obtain compensation from those
who cause them harm. School tort actions typically
fall into three categories: negligence, intentional torts,
and defamation. Negligence suits are most often
brought against schools or individual personnel when
children sustain physical injuries on school grounds.'>*
Claims of negligence require proof that the school or its
agents breached a duty of supervisory care toward the
student, that the breach caused the student’s injury, and
that breach resulted in damages. Negligence themes
(consistent with medical malpractice) may also support
a case against a school health provider regarding the
provision of medical services to students.

Intentional torts arise when one person takes
purposeful, wrongful actions that injure another.
Common intentional torts in the context of schools
include assault, battery, false imprisonment, and
intentional infliction of emotional distress.'’* An
assault occurs when an individual places another per-
son in fear of bodily harm.'>> A battery requires phys-
ical contact that typically leads to injury.'>® Assault and
battery claims in the school setting may arise in cases of
corporal punishment or where children are injured as
a result of bullying or physical aggression toward one
another.">” Concerning corporal punishment, a teacher
is permitted to use reasonable force against students to
control their behavior'*® or in self-defense.'>®

False imprisonment involves the use of a physical
action to restrain or detain an individual against her
will.'*° Such actions need not involve the use of phys-
ical force to detain the victim; intimidation through
verbal commands or the deprivation of a means to flee
(eg, blocking doors) may suffice. False imprisonment
may be claimed against a school or its agents for un-
justified use of a physical or other restraint against stu-
dents.'*! A claim for intentional infliction of emotional
distress requires outrageous conduct by an individual
that intentionally causes or recklessly disregards the
probability of causing emotional distress.'** Some ju-
risdictions require a physical injury to accompany an
individual’s emotional distress.'*® Such claims often
apply in cases of discrimination, harassment, student
discipline, or physical aggression between students.'**

The tort of defamation may also arise in a school
context. Defamation claims, which include slander
(spoken defamation) or libel (written defamation), in-
volve four elements: (1) a false and defamatory state-
ment concerning another person, (2) the unprivileged
publication (written or spoken) of the statement to
a third party other than the person defamed, (3) fault
amounting to at least negligence on the part of the
person who communicated the information, and
(4) damage to the person asserting defamation.'** De-
famation cases are often brought in the school con-
text in cases of teachers who publicize a student’s

poor marks to members of the public or who dissemi-
nate negative school board comments about a teacher
or administrator.'*°

Despite these and other liability themes, most pub-
lic schools (as government entities) are protected from
liability to some degree through the legal doctrine of
sovereign immunity. State governmental immunity is
grounded in tradition and reflected in the Eleventh
Amendment to the US Constitution, which prohibits
individuals from bringing private claims against the
state. Many states’ statutes specifically define the lim-
its of the state’s sovereign immunity. Some states
have abolished general sovereign immunity but
reserve its protections for specific circumstances.'*’
Others retain sovereign immunity in most instances,
subject to limited exceptions.'*® Washington is the only
state to completely dispense with sovereign immunity
for tort actions against the state.'*” In virtually every
other state, tort claims acts waive the traditional sover-
eign immunity of government agents acting within
their official duties. Governmental immunity provided
for by statute generally extends to local governmental
entities, including school districts, because they are
considered subdivisions of the state.'”® State or local
school districts that are not protected by sovereign
immunity may still raise a number of applicable de-
fenses against any claim.

III. LAW AND COORDINATED SCHOOL
HEALTH PROGRAMS (CSHPs)

This section reviews laws and policies in each of
the eight components of a CSHP.!*' A CSHPisa planned
and organized set of courses, services, policies, and in-
terventions designed to meet the health and safety
needs of K-12 students. Schools that adopt a CSHP pro-
mote optimal physical, emotional, social, and educa-
tional development of students by providing health
education, physical education, health services, nutri-
tion services, mental health and social services, and
a healthy and safe environment and by promoting
family and community involvement and staff well-
ness.'>> A successful and well-coordinated school
health program is characterized by the presence of
administrators, teachers, other professional staff, and
school board members who view health protection
and promotion as an essential part of the school’s
mission; a school health council composed of school,
family, and community representatives to ensure
a planning process for continuous health improve-
ment; a school health coordinator responsible for
organizing and managing the school health program;
and school staff who help plan and implement a full
array of school health courses, services, policies, and
programes.

Each lettered section below first introduces the
scope of the specific CSHP component to frame the
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following discussion of relevant federal, state, and
local laws and policies. Specific examples of state or
local laws are given although comprehensive tables of
laws are not provided (these may be referenced from
other sources). Some sections also present findings
from relevant studies, including the School Health
Policies and Programs Study 2006 (SHPPS 2006),
which examined school health policies and programs
in grades K-12 at the state, district, school, and class-
room levels.

A. Health Education

In the CSHP model, health education is defined as
a planned, sequential K-12 curriculum that addresses
the physical, mental, emotional, and social dimen-
sions of health. The curriculum is designed to moti-
vate and assist students to maintain and improve their
health, prevent disease, and reduce health-related
risk behaviors. It allows students to develop and
demonstrate increasingly sophisticated health-related
knowledge, attitudes, skills, and practices. The com-
prehensive health education curriculum includes a
variety of topics such as personal health, family
health, community health, consumer health, envi-
ronmental health, sexuality education, mental and
emotional health, injury prevention and safety, nutri-
tion, prevention and control of disease, and substance
use and abuse. Qualified trained teachers provide
health education.'”?

In its Compendium of National Health Goals, Healthy
People 2010,*>* the DHHS addressed school health edu-
cation in objective 7-2, which states the need to
“[ilncrease the proportion of middle, junior high, and
senior high schools that provide school health educa-
tion to prevent health problems in the following areas:
unintentional injury; violence; suicide; tobacco use and
addiction; alcohol and other drug use; unintended
pregnancy, HIV/AIDS, and STD infection; unhealthy
dietary patterns; inadequate physical activity; and
environmental health.”'”> Objective 7-2 calls for
increasing the percentage of schools providing health
education in these priority areas from 28% at baseline
year 1994 to 70% by 2010 (an overall increase of
150%).

Health education is essential to child and adoles-
cent health because it enables children to make deci-
sions that can maintain and improve their health over
their lifetime. This section explores what is legally
required of public schools concerning student health
education through these questions: Do federal, state,
or local laws or policies require public schools to pro-
vide health education to students? What are the legal
restrictions on providing health education to stu-
dents? Do parents have the right to control what
schools teach in health education courses? Does the
federal government offer incentives to encourage par-

ticular types of health education? What is the role of
National Health Education Standards (NHES)? Must
schools follow a particular curriculum with respect to
health education? Who is legally qualified to teach
health education?

1. Legal Requirements to Provide Health Education to Students

SHPPS 2006 assessed health education policies and
programs in grades K-12 at the state, district, school,
and classroom levels.'*® The study found that more
than 85% of states had adopted a policy stating that
elementary, middle, and high schools will teach at least
1 of 14 health topics (chosen to reflect the leading causes
of mortality and morbidity among both youth and adults
and other important public health issues).'*” The most
common health topic taught by elementary, middle, and
high schools was alcohol use or other drug use preven-
tion. Other subjects that may be required include injury
prevention and safety, nutrition and dietary behavior,
tobacco use prevention, and human sexuality.

As one illustration, Iowa law requires that high
school students receive at least “‘[o]ne unit of health
education which shall include personal health; food
and nutrition; environmental health; safety and sur-
vival skills; consumer health; family life; human
growth and development; substance abuse and non-
use; emotional and social health; health resources;
and prevention and control of disease, including sexu-
ally transmitted diseases and acquired immune defi-
ciency syndrome. ... ”’'*® Towa further provides that
a student may be excused from a health course if the
student’s parent (or guardian) delivers to the school
principal a written statement that the course conflicts
with the student’s religious beliefs.'>®

According to SHPPS 2006, 22% of states had adop-
ted a policy stating that each school district will have
someone oversee or coordinate school health educa-
tion and 14% of states had adopted a policy stating that
each school will have someone perform this function
at the school (eg, a lead health education teacher).
Among all districts, 43% had adopted a policy stating
that each school will have someone oversee or coordi-
nate health education at the school; nationwide 68%
of schools designated someone in this capacity.'®°

Among the many potential subjects of health edu-
cation, the topic of human sexuality is unique in its
degree of regulation. Federal restrictions on sex edu-
cation (under 20 USC §7906) prohibit recipients of
federal funding under ESEA, as amended, to:

1. develop or distribute materials or operate programs
or courses of instruction directed at youth that are
designed to promote or encourage sexual activity,
whether homosexual or heterosexual;

2. distribute or to aid in the distribution by any orga-
nization of legally obscene materials to minors on
school grounds;
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3. provide sex education or human immunodeficiency
virus (HIV) prevention education in schools unless
that instruction is age-appropriate and includes the
health benefits of abstinence; or

4. operate a program of contraceptive distribution in
schools.'®!

Although the US Secretary of Education may gen-
erally waive statutory or regulatory requirements for
funding under ESEA, the secretary is explicitly pro-
hibited from doing so with respect to restrictions on
providing sex education under section 7906."¢

2. Parental Rights Concerning Health Education

Courts have held that parents do not have the fed-
eral constitutional right (at least under substantive
due process principles) to exempt their children from
arequired health education class'®> or an acquired im-
munodeficiency syndrome (AIDS) awareness assem-
bly program.'®* However, state or local laws may give
parents more rights. For example, West Virginia state
law requires that the parent (or guardian) of a child
who is to receive instruction on the prevention, trans-
mission, and spread of AIDS and other sexually trans-
mitted diseases (STDs) be given an opportunity to
examine the course curriculum and instructional ma-
terials. Parents may exempt their children from par-
ticipating in the instruction.'®® Penalties for failing to
allow parents an opportunity to review the curriculum
include misdemeanor charges and automatic termina-
tion for public school teachers, with no opportunity
for reappointment to their existing or similar position
for a year.'®®

New Jersey requires that sex education ‘“‘stress that
abstinence from sexual activity is the only completely
reliable means of eliminating the sexual transmission
of HIV/AIDS and other sexually transmitted diseases
and of avoiding pregnancy.””'®” In addition, instruction
on using contraceptives or condoms must ““also include
information on their failure rates for preventing preg-
nancy, HIV and other STDs in actual use among ado-
lescent populations and shall clearly explain the
difference between risk reduction through the use of
such devices and risk elimination through absti-
nence.”'%® A parent (or guardian) may excuse his or
her child from segments of courses on health, family life
education, or sex education if the instruction conflicts
with the parent’s ‘‘conscience, or sincerely held moral
or religious beliefs.””*¢°

California has enacted the ‘““California Comprehen-
sive Sexual Health and HIV/AIDS Prevention Education
Act,”'”® which, among other things, allows parents
(or guardians) to excuse their children from ‘“‘all or
part of comprehensive sexual health education, HIV/
AIDS prevention education, and assessments related
to that education””'”! and explicitly recognizes “‘the
rights of parents or guardians to supervise their child-

ren’s education on these subjects.””'”? Arizona,'”?
Nevada,'”* and Utah'”’ also have laws giving parents
control over whether their children receive instruc-
tion on certain health-related topics (eg, prior notifi-
cation and ability to withdraw their child from a class
discussion of AIDS).

According to SHPPS 2006, among the 61% of dis-
tricts that required schools teach about HIV preven-
tion, human sexuality, other STD prevention, or
pregnancy prevention, 85% had adopted a policy stat-
ing that elementary schools will notify parents or
guardians before students receive the instruction and
92% had adopted a policy stating that elementary
schools will allow parents or guardians to exclude
their children from receiving the instruction.'”®
Among the 86% of districts that required middle
schools to teach HIV prevention, human sexuality,
other STD prevention, or pregnancy prevention, 73 %
had adopted a policy stating that these schools will
notify parents or guardians before students receive
the instruction and 86% had adopted a policy stating
that middle schools will allow parents or guardians to
exclude their children from receiving the instruction.
Among the 91% of districts that required high schools
to teach HIV prevention, human sexuality, other STD
prevention, or pregnancy prevention, 60% had adop-
ted a policy stating that these schools will notify parents
or guardians before students receive the instruction and
76% had adopted a policy stating that high schools will
allow parents or guardians to exclude their children
from receiving the instruction.

Although parents may not have a federal constitu-
tional right to exempt their child from health educa-
tion classes, the federal PPRA gives parents federal
statutory rights concerning certain activities in schools
that receive funding from the ED. For example,
schools must develop and adopt policies (and notify
parents of these policies) concerning a parent’s right
to inspect any instructional material used in the edu-
cational curriculum,'”” any survey that will be admin-
istered or disseminated by the school, and any
instructional materials used in connection with any
survey, analysis, or evaluation. Moreover, no student
can be required to participate in a survey, analysis, or
evaluation funded in whole or in part by ED that reveals
information concerning, among other areas, mental or
psychological problems of the student or the student’s
family or sex behavior or attitudes without prior writ-
ten consent of a parent or prior consent of the student if
the student is an adult or an emancipated minor.'”® For
surveys that address the same topics but are not funded
in whole or in part with ED funds, LEAs must notify
aparentatleast annually, at the beginning of the school
year, of the specific or approximate date(s) of the survey
and provide an opportunity to opt his or her child out of
participating. Three states’ laws (Alaska, New Jersey,
and Utah) feature active permission requirements for
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school surveys;'”’ three additional states’ laws (Colorado,

Indiana, and Nevada) have active permission require-
ments if the survey is “required.””'*°

3. Federal Incentives to Shape Health Education
in Public Schools
Team Nutrition Network

The US Secretary of Agriculture, in consultation
with the Secretary of Education, may award grants to
state agencies ‘‘to establish team nutrition networks
to promote nutrition education through: (i) the use of
team nutrition network messages and other scientifi-
cally based information; and (ii) the promotion of
active lifestyles.”'®! The term ‘‘team nutrition net-
work” refers to “‘a statewide multidisciplinary program
for children to promote healthy eating and physical
activity based on scientifically valid information and
sound educational, social, and marketing princi-
ples.””'32 “Nutrition education”” is an important com-
ponent of the program and features prominently in its
stated purposes.'®> Among other things, a state may use
program funding to develop model elementary and
secondary education curricula that incorporate team
nutrition network messages and material developed
by the Secretary of Agriculture to create a comprehen-
sive coordinated nutrition and physical fitness aware-
ness and obesity prevention program.'®*

The Child Nutrition and Women Infants and Chil-
dren (WIC) Reauthorization Act of 2004 (discussed
later in section III.D.2) provides children with
increased access to food and nutrition assistance.
Under the Act, schools are required to adopt Local
Wellness Policies that provide, at a minimum, (1)
goals for nutrition education and physical activity,
and other school-based activities, (2) nutrition guide-
lines for all foods available on school campus, (3)
assurance that the guidelines for reimbursable school
meals are not less restrictive than current guidelines
issued by the Secretary of Agriculture as pertains to
schools, (4) a designated person(s) charged with
ensuring compliance with the wellness policy, and (5)
involvement with community members, including pa-
rents, students, representatives of the school food
authority, the school board, school administrators, and
the public in the development of the policy.

Abstinence Education

Federal law establishes a program giving funding to
states to provide abstinence education, and at the
state’s option, funding for mentoring, counseling, and
adult supervision ‘‘to promote abstinence from sexual
activity.”'®> “Abstinence education” refers to an edu-
cational or motivational program that:

e Has as its exclusive purpose, teaching the social, psy-
chological, and health gains to be realized by abstain-
ing from sexual activity.

e Teaches abstinence from sexual activity outside of
marriage as the expected standard for all school-aged
children.

e Teaches that abstinence from sexual activity is the
only certain way to avoid pregnancy, STDs, and other
associated health problems.

e Teaches that a mutually faithful monogamous rela-
tionship in the context of marriage is the expected
standard of human sexual activity.

e Teaches that sexual activity outside of the context of
marriage is likely to have harmful psychological and
physical effects.

e Teaches that bearing children outside of marriage is
likely to have harmful consequences for the children,
the parents, and society.

e Teaches young people how to reject sexual advances
and how alcohol and drug use increases vulnerability
to sexual advances.

e Teaches the importance of attaining self-sufficiency
before engaging in sexual activity.'®®

Funding for abstinence education programs became
available in 1998. A multiyear review of the program
was released in 2005."®” A Government Accountability
Office (GAO) reportreleased in 2006 describes the over-
sight of federally-funded abstinence-until-marriage
education programs. Specifically, the document reports
on efforts by DHHS and states to assess the scientific
accuracy of materials used in abstinence-until-marriage
education programs and efforts by DHHS, states, and
researchers to assess the effectiveness of abstinence-
until-marriage education programs.'*

Alcohol Prevention Education

The federal Safe and Drug-Free Schools and Com-
munities Act authorizes state and local educational
agencies'® to receive federal funding for alcohol
education in public schools through state grants and/
or national programs.'®® For example, the Secretary
of Education, in consultation with the Substance
Abuse and Mental Health Services Administration
(SAMHSA), may award grants to local educational
agencies for development and implementation of
“innovative and effective programs to reduce alcohol
abuse in secondary schools.””*°! In addition, a state can
award part of its federal funding under the Act to local
educational agencies for drug (and alcohol) use'®? and
violence prevention and education programs and activ-
ities.'”® Authorized activities include those that teach
students that most people do not illegally use alcohol
and to recognize social and peer pressure to use alcohol
illegally and the skills for resisting illegal alcohol use.***
The Secretary of Education is explicitly precluded from
prescribing the use of specific curricula for programs
funded under the Act.'®® Local educational agencies
must make reasonable efforts to inform parents (or
guardians) of the content of programs or activities
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funded under this Act other than classroom instruction.
Parents may withdraw their children from any program
or activity with a written notification to the local edu-
cational agency.'?®

As a condition of receiving funds under any federal
program administered by the ED, schools are required
to maintain a plan that includes appropriate discipline
policies prohibiting the possession, distribution, or
sale of alcohol.'”” Schools receiving Title IV funds
should also implement a code of conduct policy that is
distributed to the students and clearly states their
responsibilities to maintain a safe and healthy educa-
tional environment.'?®

4. Role of National Health Education Standards (NHES)
According to SHPPS 2006, 75% of states and 79%
of districts had adopted a policy stating that districts or
schools will follow national or state health education
standards or guidelines.'”® Most of these jurisdictions
base their requirements or recommendations on the
NHES,?°° updated in 2006 by the Joint Committee on
National Health Education Standards and funded by the
American Cancer Society.?°! The NHES seeks to educate
students and improve health in the United States “‘by
providing a foundation for curriculum development,
instruction, and assessment of student performance’’2°
through eight core standards. A rationale is provided for
each standard, and ‘““performance indicators’ are listed
separately for grades K-4, 5-8, and 9-12. The perfor-
mance indicators state what the students should know
and be able to do as a result of their health instruction:

1. Comprehend concepts related to health promotion
and disease prevention to enhance health.

2. Analyze the influence of family, peers, culture,
media, technology, and other factors on health
behaviors.

3. Demonstrate the ability to access valid information,
products, and services to enhance health.

4. Demonstrate the ability to use interpersonal com-
munication skills to enhance health and avoid or
reduce health risks.

5. Demonstrate the ability to use decision-making
skills to enhance health.

6. Demonstrate the ability to use goal-setting skills to
enhance health.

7. Demonstrate the ability to practice health-enhanc-
ing behaviors and avoid or reduce health risks.

8. Demonstrate the ability to advocate for personal,
family, and community health.

wvi

. Required Health Education Curriculum

SHPPS 2006 found that 6% of states required and
16% recommended that districts or schools use one
particular curriculum for elementary school health
education, 8% of states required and 10% recommen-
ded that districts or schools use one particular curricu-

lum for middle school health education, and 8% of
states required and 12% recommended that districts
or schools use one particular curriculum for high
school health education. Curriculum requirements
were more common at the district than at the state
level. Among all districts that provided elementary
school instruction, 31% required and 27% recom-
mended that schools use one particular curriculum
for elementary school health education. Among all
districts that provided middle school instruction, 37 %
required and 26 % recommended that schools use one
particular curriculum for middle school health educa-
tion. Among all districts that provided high school
instruction, 38% required and 25% recommended
that schools use one particular curriculum for high
school health education.?> Teachers may be explicitly
required to follow specific curricula. For example,
under South Carolina’s Comprehensive Health Educa-
tion Act,”** any public school teacher “who refuses to
comply with the curriculum prescribed by the school
board” can be dismissed.?°’

Though most schools provide a health education
curriculum, the amount of classroom time allotted for
health education, as well as grading and testing re-
quirements, varies substantially among schools. Mis-
souri, for example, requires its public schools to
provide “comprehensive health instruction, including
tobacco, alcohol, and other drug prevention and HIV/
AIDS prevention education” through the Missouri
School Improvement Program adopted by the Mis-
souri State Board of Education.?°® Specifically, elemen-
tary school students “‘must receive regular instruction,”
middle/junior high school students must receive at
least 1500 minutes of instruction each year, and
high schools must offer at least a one half credit for
graduation.

6. Teacher Preparation and Professional
Development Requirements

Health education is taught by various school staff
members including regular classroom teachers in ele-
mentary schools, teachers of other subjects (eg, sci-
ence and social studies) and health education teachers
in secondary schools, physical education specialists or
teachers, and Certified Health Education Specialists
(CHES).?°” According to SHPPS 2006, 94% of states
offer some type of certification, licensure, or endorse-
ment to teach health education. In addition, 34% of all
states and 34 % of all districts had adopted a policy stat-
ing that newly hired staff who teach health education at
the elementary school level will have undergraduate or
graduate training in health education, 72% of states
and 59% of districts had adopted this policy for newly
hired staff who teach health education at the middle
school level, and 82% of states and 78% of districts
had adopted this policy for newly hired staff who teach
health education at the high school level. Only 16% of
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all states and 35% of all districts had adopted a policy
stating that newly hired staff who teach health educa-
tion at the middle school level willbe CHES, and 18% of
states and 41% of districts had adopted it for newly
hired staff who teach health education at the high
school level.*%®

B. Physical Education and Activity

In a CSHP model, physical education and activity is
defined as a planned, sequential K-12 curriculum that
provides cognitive content and learning experiences
in a variety of activity areas such as basic movement
skills; physical fitness; rhythms and dance; games;
team, dual, and individual sports; tumbling and gym-
nastics; and aquatics. Quality physical education
should promote, through a variety of planned physi-
cal activities, each student’s optimum physical, men-
tal, emotional, and social development and should
promote activities and sports that all students enjoy
and can pursue throughout their lives. Qualified
trained teachers teach physical activity.*%’

Healthy People 2010 addresses school physical educa-
tion in several objectives that recommend increasing:
(1) ““the proportion of the Nation’s public and private
schools that require daily physical education for all
students’” (objective 22-8), (2) ‘“‘the proportion of
adolescents who participate in daily school physical
education” (objective 22-9), (3) ‘“‘the proportion of
adolescents who spend at least 50 percent of school
physical education class time being physically active”
(objective 22-10), (4) “‘the proportion of schools that
require students participating in school-sponsored
physical activities to use head, face, eye, and mouth
protection’” (objective 15-31), and (5) ‘“‘the proportion
of schools that provide access to their physical activity
facilities and spaces for students and others outside of
regular school hours” (objective 22-12).2'°

This section explores what is legally required of
public schools concerning the provision of physical
education to students and addresses such issues as
whether federal, state, or local laws require public
schools to provide physical education to students and
whether students may be exempted from participat-
ing in physical education, federal incentives to
encourage physical education in public schools, the
role of national physical education standards and
required physical education curriculum, teacher prep-
aration and professional development programs, and
the required use of protective gear.

1. Legal Requirements to Provide Physical Education
to Students

According to SHPPS 2006, most states and districts
had adopted a policy stating that elementary, middle,
and high schools will teach physical education.?!!
Florida law requires, for example, one credit in physical
education in grades 9 through 12 ““to include assess-

ment, improvement, and maintenance of personal
fitness.””?'? The one-credit requirement can be satis-
fied with two full seasons of participation in a junior
varsity or varsity-level interscholastic sport if the
student passes a competency test of personal fitness
developed by the state board of education.

Recess between classes, in which additional physi-
cal activities are often possible, is distinct from formal
physical education requirements. Although most
states and districts do not require recess for elemen-
tary school students, 97% of elementary schools pro-
vided regularly scheduled recess for students in at
least one grade.?"?

Exemptions from physical education are common
at the state, district, and school levels. For example,
among the 80% of states that required elementary
school physical education, 25% had adopted a policy
describing reasons for which students could be ex-
empted from physical education; among the 78% of
states that required middle school physical education,
34% had adopted a policy describing reasons for
which students could be exempted; and among the
86% of states that required high school physical edu-
cation, 25% had adopted a policy describing reasons
for which students could be exempted. Long-term
physical or medical disability and religious reasons
were the two most common exemptions allowed by
states.>'* Massachusetts law provides:

Physical education shall be taught as a required sub-
ject in all grades for all students in the public schools
for the purpose of promoting the physical well-being
of such students. Instruction in physical education
may include calisthenics, gymnastics and military
drill; but no pupil shall be required to take part in any
military exercise if his parent or guardian is of any
religious denomination conscientiously opposed to
bearing arms, or is himself so opposed, and the school
committee is so notified in writing; and no pupil shall
be required to take part in physical education exer-
cises if a licensed physician certifies in writing that in
his opinion such physical education exercises would
be injurious to the pupil.*'®

In addition to the requirements imposed by ADA,
IDEA, and section 504 of the Rehabilitation Act, as
discussed in section II, most states and districts also
require schools to provide some form of physical edu-
cation to students with permanent physical or cogni-
tive disabilities. State and local laws may not reduce
the rights afforded to children under federal law but
may supplement those accommodations by requiring
additional rights and protections. Specifically, most
states and districts require schools to provide adapted
physical education as appropriate for disabled stu-
dents, include physical education in their individual
education plans, and include mainstream disabled
students into regular physical education classes as
appropriate. Additionally, more than one half of states
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and districts require schools to provide modified
equipment, modified facilities, and teaching assistants
in regular physical education for disabled students if
required.>'®

SHPPS 2006 found that 14% of states had adopted
a policy stating that all districts will have someone to
oversee or coordinate physical education.?!” Among
all districts, 54% had adopted a policy stating that each
school will have someone to oversee or coordinate
physical education at the school.

Federal law requires public schools to provide
equal athletic opportunities to students. Title IX of the
Education Amendments of 1972 protects students and
employees of educational institutions, including pub-
lic schools, from discrimination based on their sex.*'®
Concerning athletics in particular, ED regulations pro-
mulgated pursuant to Title IX state that ““[n]o person
shall, on the basis of sex, be excluded from participation
in, be denied the benefits of, be treated differently from
another person or otherwise be discriminated againstin
any interscholastic, intercollegiate, club or intramural
athletics offered by a recipient, and no recipient shall
provide any such athletics separately on such basis.””?*?

Schools must provide ‘“equal athletic opportunity”
to students of both sexes. Under the federal regula-
tions, equal athletic opportunity is determined by
considering multiple factors, including the provision
of equipment and supplies, locker rooms, practice and
competitive facilities, and medical and training facili-
ties and services.??® Another factor includes whether
“the selection of sports and levels of competition effec-
tively accommodate the interests and abilities of mem-
bers of both sexes.””??! Schools can demonstrate that
they have accommodated the interests and abilities of
students of both sexes by showing substantially propor-
tionate athletic opportunities for male and female stu-
dents, a history and continuing practices of program
expansion for members of the sex who has been under-
represented in athletic opportunities, and full and effec-
tive accommodation of the underrepresented sex’s
interests and abilities.**

2. Federal Incentives to Promote Physical Education
in Public Schools
Carol M. White Physical Education Program

The Carol M. White Physical Education Program
(PEP) was established under the NCLB and replaces
the Physical Education for Progress Act. The program
is administered by ED’s Office of Safe and Drug-Free
Schools. Its express purpose is to ‘“award grants and
contracts to initiate, expand, and improve physical
education programs for all kindergarten through
12th-grade students.” Grants may be awarded to local
educational agencies (and community-based organi-
zations) to pay the ‘“‘federal share”” (90% of the pro-
gram for the first year and 75% for the second and
subsequent years) of the costs of initiating, expanding,

and improving physical education programs. PEP pro-
vides equipment and support so that students can
actively participate in physical education and activi-
ties and provides funds for teacher and staff training
and education. A physical education program funded
under this law may have one or more of six specified
elements, including, for example, ““fitness education
and assessment to help students understand, improve,
or maintain their physical well-being’”” and ‘“‘opportu-
nities to develop positive social and cooperative skills
through physical activity participation.””***

President’s Council on Physical Fitness and Sports
The President’s Council on Physical Fitness and
Sports*** is an advisory committee of 20 volunteer citi-
zens that advise the President through DHHS’ Secretary
about physical activity programs. The President’s Chal-
lenge is a program that supports children, teens, adults,
and seniors incorporating physical activities as part of
their everyday lives. Individuals are encouraged to sign
up for a variety of activities and keep a personal activity

log to track their progress.

3. Role of National Physical Education Standards

Standards for students’ physical education are is-
sued by the National Association for Sport and Physi-
cal Education (NASPE) and by SEAs. The National
Standards for Physical Education are published by
NASPE, a “nonprofit professional organization com-
prised of individuals engaged in the study of human
movement and the delivery of sport and physical
activity programs.”?*> Its focus is on educating
Americans on the importance of physical education
for all children and youth. The standards ‘“define what
a student should know and be able to do as result of
a quality physical education program.”?*® A physically
educated individual:

1. Demonstrates competency in motor skills and
movement patterns needed to perform a variety of
physical activities.

2. Demonstrates understanding of movement concepts,
principles, strategies, and tactics as they apply to the
learning and performance of physical activities.

3. Participates regularly in physical activity.

4. Achieves and maintains a health-enhancing level of
physical fitness.

5. Exhibits responsible personal and social behavior
that respects self and others in physical activity
settings.

6. Values physical activity for health, enjoyment, chal-
lenge, self-expression, and/or social interaction.**”

SHPPS 2006 found that 71% of states had adopted
a policy stating that districts or schools will follow
national or state physical education standards or guide-
lines. Among all states, 76% required or encouraged
districts or schools to follow physical education standards
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or guidelines based on NASPE’s National Standards
for Physical Education??® (see eg, Louisiana).?*’

4. Required Physical Education Curriculum

SHPPS 2006 found that 8% of all states required
and 4% recommended that districts or schools use
one particular curriculum for elementary school phys-
ical education, 10% of all states required and 6% rec-
ommended that districts or schools use one particular
curriculum for middle school physical education, and
14% of all states required and 2% recommended that
districts or schools use one particular curriculum for
high school physical education.**° Curriculum require-
ments were more common at the district level. Among
all districts, 30% required and 34% recommended that
schools use one particular curriculum for elementary
school physical education; among all districts that pro-
vided middle school instruction, 36% required and
23% recommended that schools use one particular cur-
riculum for physical education; and among all districts
that provided high school instruction, 34% required
and 27% recommended that schools use one particular
curriculum for physical education.?*!

On June 1, 2005, South Carolina enacted the Stu-
dents Health and Fitness Act of 2005, which sets
a goal to provide all elementary school students with
30 minutes of physical activity and/or physical edu-
cation each day.??? In 2006-2007 school year, K-5
students must receive a minimum of 60 minutes each
week of physical education and 90 minutes of physical
activity. Fitness status must be reported to parents
(or guardians) of students in grades 5, 8, and high
school.?*?

When it comes to physical education, most states
and districts do not require students to take skill per-
formance tests or written exams, preferring instead
physical fitness tests.”>* The Oklahoma Kids Fitness
Challenge Act requires, among other things, the state
board of education to establish a physical activity pro-
gram for fifth-grade public school students that each
school district may elect to implement.?*>* The program
isrequired toincorporate the fitness challenges adopted
by the President’s Council on Physical Fitness and
Sports.?*® Oklahoma encourages its students to per-
form 25 sit-ups in 2 minutes at least three times per
week every week during the school year and to walk
aminimum of 25 miles per week every week during the
school year.?*” Students with physical limitations that
prevent them from complying with the program are
legally exempted from the program.?*®

5. Teacher Preparation and Professional
Development Requirements

According to SHPPS 2006, 65% of states and 77%
of districts had adopted a policy stating that newly
hired staff who teach physical education at the ele-
mentary school level will have undergraduate or

graduate training in physical education, 86% of states
and 81% of districts had adopted this policy for newly
hired staff who teach physical education at the middle
school level, and 88% of states and 89% of districts
had adopted this policy for newly hired staff who
teach physical education at the high school level.
SHPPS 2006 also found that all states offered at least
one type of certification, licensure, or endorsement to
teach physical education.?*®

6. Required Use of Protective Gear

To prevent injury, some states and districts require
students to wear protective gear while participating in
school-related physical activity. SHPPS 2006 found
that 12% of states and 44% of districts had adopted
a policy requiring students to wear appropriate pro-
tective gear during physical education, 14% of states
and 45% of districts had adopted this policy for stu-
dents engaged in intramural activities or physical
activity clubs, and 49% of states and 84% of districts
had adopted this policy for students engaged in inter-
scholastic sports.**°

C. Health Services

In a CSHP model, health services is defined as serv-
ices provided for students to appraise, protect, and
promote health. These services are designed to ensure
access or referral to primary health care services or
both, foster appropriate use of primary health care
services, prevent and control communicable disease
and other health problems, provide emergency care
for illness or injury, promote and provide optimum
sanitary conditions for a safe school facility and school
environment, and provide educational and counsel-
ing opportunities for promoting and maintaining in-
dividual, family, and community health. Qualified
professionals such as physicians, nurses, dentists,
health educators, and other allied health personnel
provide these services.**!

School health services might include health screen-
ing and assessment; care plan development and im-
plementation; health education; health counseling;
acute, chronic, episodic, and emergency care; provi-
sion of nursing interventions and case management;
medication administration; assisting with access to an
ongoing source of health care in the community;
medical case management and referral; outreach to
students and families; and provision of professional
development for school staff and families. Activities
also include participating in interdisciplinary teams to
ensure appropriate adaptations for the health needs
for students (such as IEP teams required by the IDEA
and accommodation teams required by section 504 of
the Rehabilitation Act). High-quality health services
may also include coordination with students and
family health care providers and other community
health service providers to ensure that students have
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appropriate and continued health care beyond the
school setting.

As discussed in this section, the composition of
health services offered in a particular school is dic-
tated by legal requirements, assessments of student
needs, and the availability of resources. Federal law
does not impose a requirement to provide health serv-
ices in schools, but schools receiving funding from
IDEA must provide health services to qualifying stu-
dents. State laws increasingly outline a range of legal
issues related to health services in schools, including
the types of services that may, or must, be provided in
schools, how these health services are provided, and
who may deliver the services. Federal and state legal
provisions also control the use of and access to health
information concerning students. Generally, this in-
formation is subject to strong privacy protections and
may only be released under limited circumstances.***

1. Legal Requirements to Provide Health Services to Students

The regulation of school health services is left pre-
dominantly to state and local governments and in
many cases to individual school districts. Students
with disabilities, however, may find health services
guaranteed under federal antidiscrimination and
equal protection provisions such as the IDEA,*** the
ADA,*** and section 504 of the Rehabilitation Act.**’
For example, the IDEA ‘““emphasizes special education
and related services designed to meet [the] unique
needs”” of children with disabilities.?*® States that
receive federal funding under the IDEA must provide
“related services,” which include health services such
as school nurse services that are a component of a stu-
dent’s IEP, orientation and mobility services, and med-
ical services for diagnostic and evaluation purposes
only.?*” The Supreme Court has construed related serv-
ices to encompass a broad range of health services.
Services provided by a physician (other than for diag-
nostic and evaluation purposes) may be excluded, but
services that can be provided by a nurse or qualified
layperson must be covered.?*® Efforts toward early
identification and assessment of disabling conditions
in children also are required under the IDEA. Many
states have adopted laws and regulations implementing
the requirements of the IDEA in state and local school
districts** (discussed in section II.C).

State and local regulation of health services, in con-
trast, is much more extensive and covers the provi-
sion of multiple services for all students. All states
authorize the provision of health services in school
settings, and some states require the provision of spe-
cific health services.”*° Decisions regarding which
health services are available in schools and the methods
of their delivery typically are left to individual school
boards.?”! Many states or school boards mandate the
availability of health services personnel within schools,
usually in the form of a school nurse or other qualified

health professional. Health professionals must meet
state professional licensure requirements to provide
health services.””? Lawmakers in at least 12 states have
statutorily implemented nurse-to-student or nurse-to-
school ratios.>*> Healthy People 2010 objectives and the
National Association of School Nurses (along with the
American School Health Association) recommend
a nurse-to-student ratio of 1:750.*>* The provision of
school nurses and SBHCs is not mutually exclusive.
Some school districts have adopted the model of an
SBHC without school nurses (although many retain
their services), which are independently operated
health centers located on or near school grounds.?>”
These centers often provide extensive health care and
other social services to the student population. SBHCs
have expanded rapidly over the past decade to include
nearly 1500 centers in 45 states, with many states pro-
viding direct funding for the centers.*>®

2. Testing and Screening for Health Conditions in Schools

All states mandate some basic health prerequisites
for attending public schools. Prior to matriculation,
children must prove that they meet state and local
health requirements. All states require proof of immu-
nization for specific diseases, and many states insist
that students undergo physical examinations. In most
jurisdictions, exemptions to immunization require-
ments are available on the basis of health contraindi-
cations or religious (or philosophical) objections.?>’
States retain the discretion to deny exemptions or
restrict exempted students from attending school when
the public’s health is at risk.?*® Students who are home-
less may be permitted to forgo immunization require-
ments pursuant to the McKinney Vento Homeless
Services Act.?*® Physical examination requirements
also fit within this pattern—religious exemptions to
these requirements may be permitted under statute,
but they may be overruled to protect public health.?¢°

State and local laws may also authorize school
health officials to conduct testing and screening for
a variety of health conditions. School testing and
screening provisions cover five major areas: com-
municable diseases or nuisance conditions (eg, tuber-
culosis [TB], unidentified rashes, flu, chicken pox,
pertussis, hepatitis, and meningitis), chronic condi-
tions (eg, hearing loss, visual problems, developmen-
tal delays, autism, scoliosis, and dyslexia), injuries
and unhealthy behaviors (eg, tobacco use), monitor-
ing for child abuse or neglect, and body mass index
(BMI) screening. In some states, testing and screening
requirements are uniformly applied to all state public
schools. Texas requires all schools to screen and treat
for dyslexia.?®! Other states leave more discretion to
individual school districts with regard to certain condi-
tions. The timing and process for health testing and
screening also vary widely across states and school dis-
tricts. Some health conditions are screened periodically.
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For example, Virginia mandates annual scoliosis testing
for students in grades 5-10%°? and testing for hearing loss
at regularly determined intervals.*®> Students are tested
for other health conditions, particularly communicable
diseases such as chicken pox or meningitis, only when
symptomatic indications warrant testing.

Some states have enacted laws that require or en-
courage reporting of BMI to parents. In Arkansas, for ex-
ample, schools are required to include an annual BMI
percentile by age for each student as part of a student
health report to parents.?** Schools must annually pro-
vide parents with an explanation of the possible health
effects of BMI, nutrition, and physical activity.?*> Simi-
larly, in Tennessee, schools may complete a BMI exami-
nation with parental approval and subsequently provide
parents with a confidential health report card and
related information concerning their child’s results.**¢

Many school districts obligate students to undergo
a physical examination before engaging in extracur-
ricular activities. Students who do not meet the stated
requirements may not be permitted to participate in
these activities.”®” Prerequisites for participating in
sporting events may also include drug testing. Random
drug testing requirements for students engaged in
extracurricular activities, though controversial, have
been upheld by courts. Students have a lower expecta-
tion of privacy in the school setting generally and in
athletics and extracurriculars specifically. Student par-
ticipation in voluntary school activities implicates less
significant privacy interests than their participation in
the curricular program.®®®

3. Treatment for Health Conditions in Schools

Students may need to receive treatment for various
health conditions during school. When unforeseen
health emergencies arise, school officials may need to
provide first aid and other health services. Students
with chronic health conditions—such as diabetes,
asthma, and seizure disorders—may need ongoing
health monitoring (eg, periodic monitoring of blood
sugar for diabetics) and access to medications. State
and local laws authorize the provision of a range of
health services in schools. For example, California
authorizes registered nurses to provide vaccination
services to students under the supervision of a physi-
cian.?*” Schools may require students with communi-
cable diseases to either undergo treatment or stay home
without violating students’ right to education.?”’® As
enunciated in Healthy People 2010 objectives, nurses
manage care and provide services to support and sus-
tain a healthy school environment. Nurses are integral
in developing the individualized health care plan (IHP),
which describes the nursing interventions that the stu-
dent needs for care. They also assist students to attain
independence in managing their health.

Students with special health care needs are gua-
ranteed access to appropriate health services under

federal and state laws. IDEA requires the creation of
IEPs (including needed health services) for children
whose disabilities interfere with their educational per-
formance. Similarly, for children with disabilities,
schools also may provide health services to students
under section 504 plans or IHPs.?”!

Administration of medication to students is a core
component of school health services.?”? State laws have
increasingly focused on self-administration of some
medications by students and delegation of responsibil-
ity for administering medicine to nonmedical person-
nel. A variety of state laws regulate self-administration
of medication. States and school boards may permit
students to possess and self-administer medications. 27>
In 2004, Congress authorized preferential federal
funding for states that explicitly permit students to pos-
sess and self-administer asthma medication, resulting
in most states authorizing these practices.?’* Maine, for
example, requires public and private schools to develop
local policies that allow students to possess and ad-
minister asthma inhalers and epinephrine pens.?””
Furthermore, ‘“‘three federal laws require schools to
accommodate students whose asthma qualifies as a dis-
ability under the IDEA, Section 504, or Title II of the
ADA.””?7¢ Under such laws, students may be allowed to
carry their inhalers for purposes of self-medication as
provided in their asthma management plans.>’” Also,
ED’s Office of Safe and Drug-Free Schools issued guid-
ance providing that “‘a student’s prescription drugs, and
related equipment, are not illegal drugs and are not
prohibited by the [Safe and Drug-Free Schools and
Communities Act].””*”®

In other circumstances, when students require
assistance in the administration of medications (eg,
auto-inject epinephrine, oral medications, and injected
medications that require safe handling of needles and
blood), school health officials or other staff may be
authorized to administer the medications.?”® State regu-
lations for dispensing prescription medications typically
restrict this practice to specific licensed professionals, but
some states (eg, lowa and Massachusetts) permit non-
licensed assistants to administer medication in the school
setting.?®® States have also demonstrated concern over
access to health services for students with diabetes and
serious allergies by authorizing trained nonmedical per-
sonnel to administer glucagon and provide other neces-
sary services to diabetic students*®! and to administer
epinephrine to students experiencing anaphylaxis.**

4. Parental and Patient Consent for Health Services

Strong parental and student consent requirements
are a hallmark of federal and state laws related to
school health services. The default assumption is that
parental consent is needed prior to providing any
health service to a student, subject to many exceptions.
Federal laws and regulations provide explicit protec-
tions for parental consent in some circumstances.
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State laws and school board policies control the
process for obtaining consent for treatment in the
school setting. Some states explicitly apply parental
consent requirements to school health services offered
to minor students. For example, Arkansas law pro-
vides that “‘no child shall receive school-based health
clinic services without parental consent.”?*> Florida
mandates parental authorization prior to student access
toinhalers, contraceptives, and epinephrine injectors.***

By contrast, some states allow minor students to
obtain health services without obtaining parental
consent. Louisiana permits schools to provide preven-
tive counseling or treatment to a student without
parental consent, provided that the student requests
such preventive counseling or treatment, withholds
permission to seek parental consent, and provides an
explanation for seeking these services and written
consent from the student and provided that a ‘‘quali-
fied professional reasonably determines in good faith
and based on independent evidence that seeking
parental consent would not be helpful and would be
harmful”” to the student.?®> Parents may refuse consent
for physical examinations of their child under Califor-
nia law,?®¢ but if the child “is suffering from a recog-
nized contagious or infectious disease,”” the child “‘shall
be sent home and shall not be permitted to return until
the school authorities are satisfied that any contagious
or infectious disease does not exist.””*®” All state con-
sent provisions allow exceptions when a student’s
health isin imminent danger and parental consent can-
not be obtained.

The report, State Minor Consent Laws: A Summary, pre-
pared by the Center for Adolescent Health and the Law,
provides additional discussion of the scope of minor
consent laws and specific state-based analyses.**®

5. Use of Identifiable Health Information for School
Health Services
Access to Information

As discussed in section II, two prominent federal
laws (ie, HIPAA Privacy Rule and FERPA) limit access
to identifiable health information about students.
FERPA controls access to most student education re-
cords, including those containing health informa-
tion.?®* While school health records covered under
FERPA are excluded from the HIPAA Privacy Rule,?*°
student health records held by SBHCs, which are often
run by external entities, may be subject to HIPAA Pri-
vacy Rule requirements®®! (discussed in section I1.B.3).

Other federal laws may be implicated for purposes
of acquiring specific types of information, such as con-
tact information of students receiving treatment for
a mental illness or disability. Recent case law has
suggested that third parties authorized to acquire such
records would be bound by the confidentiality
provisions of FERPA and IDEA (discussed in sec-
tion III.E.4).

At the state level, parents typically are explicitly
authorized to inspect their children’s school records,
including health records.?** However, students who
reach majority may seek to prevent their parents from
accessing school records. Under FERPA, whenever a stu-
dent has attained 18 years of age or is attending an insti-
tution of postsecondary education, the permission or
consent required of and the rights accorded to the pa-
rents shall thereafter only be required of and accorded to
the student.?*” If a student is still designated as a depen-
dent for tax purposes, however, a school may disclose
her health information to the parents. Within the school
setting, local district policies often determine who within
the education environment has access to educational
records containing identifiable health information.***

Reporting Requirements

Reporting requirements related to student health
vary across states. All states have disease-reporting
provisions that mandate health care providers, labora-
tories, and others to report the occurrence of certain
diseases and health conditions to the state health
department. These disease-reporting requirements
frequently do not apply explicitly to school officials
but may apply to licensed health care practitioners
delivering services in a school or SBHC. Other report-
ing requirements guarantee that parents will be noti-
fied if their child is ill. New Hampshire, for example,
requires school health personnel to inform a student’s
parent (or guardian) of ““any defects or disabilities dis-
covered and identified through observation, screening
procedures, or physical examinations.”?*> Child wel-
fare laws mandate that school officials report any evi-
dence of child abuse or neglect.?® In the course of child
abuse investigations, school officials may be required to
share information directly with law enforcement offi-
cials and without parental consent when necessary.>*’

6. Financing School Health Services

A variety of federal or state education resources
may be used to fund school health services. Health
insurance programs at the federal and state levels are
also available to cover the cost of many school health
services. As of 2000, schools in 47 states and the Dis-
trict of Columbia received $2.3 billion in Medicaid
payments for school-based health services and admin-
istrative activities.>”® Some states, such as Colorado,
have developed sophisticated centralized mechanisms
for administering these Medicaid reimbursements for
school health services.>*” Health services for children
qualifying for IDEA services may be covered under
Medicaid,*°° although a recent study suggests that only
44% of school districts receive Medicaid funding for
special education.’®’ Many state governments fund
school health services through grants attached to pilot
programs, including those targeting underserved
areas’? and establishing SBHCs.>?>
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Some schools may find it favorable to enter into
collaborative agreements with local health care pro-
viders to control the costs affiliated with the provision
of basic services. Yet, schools may be reluctant to
enter into such partnerships because of the high costs
associated with the treatment necessary for particular
groups of children (eg, those with disabilities or spe-
cial health care needs).>**

In addition to Medicaid, the State Children’s Health
Insurance Program (SCHIP) is an important source of
financing for SBHCs. The National Assembly on
School-Based Health Care proffers a number of
recommendations to protect and promote the role of
SBHCs in meeting Medicaid and SCHIP access goals
for children and adolescents. These include (1) recog-
nizing that SBHCs are an eligible provider or primary
care service type (ie, by linking standards and
reimbursement to the health centers’ sponsoring orga-
nization), (2) facilitating participation of SBHCs as pri-
mary care providers in Managed Care Organizations
and provider networks, (3) establishing reimbursement
methodologies that compensate interdisciplinary, com-
prehensive, school-based health services at 100% of
cost, (4) emphasizing access to preventive care, routine
assessment and screening, early intervention for medi-
cal and behavioral problems, and effective manage-
ment of chronic illnesses, and (5) prohibiting cost
sharing for primary care services and eliminating SBHC
requirements to seek payment from low-income fami-
lies ineligible for Medicaid.?*®

Schools also may be able to procure funding through
the Temporary Assistance for Needy Families (TANF)
program, which grants states federal funds to develop
and implement welfare programs. The program may
include a number of activities that qualify as ““‘commu-
nity service activities,” such as serving as a teacher’s
aide at a school or funding after-school programs for
eligible participants. TANF funds can be transferred into
a state’s Child Care and Development Fund (CCDF),
and some states, such as Georgia, have allocated up to
50% of their CCDF funds to after-school programs.>®®

D. Nutrition Services

In a CSHP model, nutrition services is defined as
access to a variety of nutritious and appealing meals
that accommodate the health and nutrition needs of
all students. School nutrition programs reflect the US
Dietary Guidelines for Americans (DGA) and other
criteria to achieve nutrition integrity. The school
nutrition services offer students a learning laboratory
for classroom nutrition and health education and
serve as a resource for linkages with nutrition-related
community services. Qualified child nutrition profes-
sionals provide these services.?®”

During the school year, some students may eat
most of their meals and snacks at school. Moreover,
eating behaviors acquired in school—healthy or

not—may influence eating choices when a child or
adolescent is not in school. Healthy People 2010 recog-
nizes the potential role of schools in improving child-
ren’s eating habits. Objective 19-15 seeks to ““[i]ncrease
the proportion of children and adolescents aged 6 to 19
years whose intake of meals and snacks at school con-
tributes to good overall dietary quality.”>°®

This section explores what is legally required of
public schools in providing nutrition services to stu-
dents by addressing several questions: Are public
schools required to provide nutritious food and bever-
ages to students? Are there any restrictions on the
types of foods and beverages available to students?
Who decides which foods and beverages are available
to students? Are there any restrictions placed on food
and beverage companies concerning advertising their
products in school or to students? Can zoning be used
to limit off-site fast-food sales to students?

1. Legal Requirements to Provide Nutrition Services

The federal government makes two main meal pro-
grams available to public schools serving grades K-12
(and to nonprofit private schools and residential child
care institutions): the NSLP*°? and the School Breakfast
Program (SBP).’!° These programs are voluntary for
states. To participate, states must enter into a written
agreement with the USDA.>!! Participating schools in
the NSLP must serve lunches that meet federal nutri-
tional requirements and offer free or reduced-priced
meals to children whose eligibility is based on house-
hold income. Any student, however, can purchase
a meal through the NSLP. In return, participating
schools and institutions receive cash subsidies and
donated commodities from the USDA for each meal
served.’'? In 1998, Congress expanded the NSLP to
reimburse participating schools for snacks served to
children and adolescents in after-school educational
and enrichment programs.*' In fiscal year 2004, more
than 94,600 schools (K-12) participated in the NSLP.
School cafeterias served 4.8 billion lunches and 154
million after-school snacks at a cost of $7.6 billion.>'*

The SBP, initially established in 1966 as a 2-year
pilot program and made permanent in 1975, provides
states with cash assistance to operate nonprofit break-
fast programs in public schools (and other selected in-
stitutions).>'> Participants must serve breakfasts that
meet federal nutritional requirements at no cost or at
a reduced price to eligible children under the same
terms and conditions set forth for the NSLP.>'® In fiscal
year 2004, the SBP operated in more than 74,000
schools (including some child care institutions), deliv-
ering over 1.5 billion breakfasts and serving an average
of 8.9 million children each day.>!”

Although the federal government cannot require
states to participate in federal school meal programs,
states can make school participation mandatory. For
example, on February 15, 2005, Illinois enacted the

94 ¢ Journal of School Health e February 2008, Vol. 78, No.2 ¢ © 2008, American School Health Association



Childhood Hunger Relief Act,*'® which makes the SBP
mandatory in all Illinois schools in which at least 40% of
students are eligible for free or reduced-priced lunches
under the NSLP.>'” The legislative findings show, in part,
that “low-income children [in Illinois] are not being ade-
quately nourished, even to the point where many are
arriving at school hungry.”??° Other states, such as
Georgia’?' and Louisiana,’** also mandate participation
in the SBP in public schools if a certain percentage of
studentsis eligible for free or reduced-priced meals under
a specified federal meal program. Several states require
most public schools to participate in the NSLP, including
Arizona,>** Maine,”** and North Carolina.**’

2. Legal Mandates Concerning Nutritional Requirements
US Department of Agriculture Regulations
Participants in the NSLP and SBP must provide
meals that meet federal nutritional requirements,
although local school authorities or state laws decide
the specific foods served and the manner in which
they are prepared.®?° The federal regulations prescribed
by the US Secretary of Agriculture require that school
lunches meet the DGA. These guidelines state that no
more than 30% of calories offered should come from
total fat and less than 10% of calories offered should
come from saturated fat. School lunches also must pro-
vide at least 33% of the Recommended Dietary Allow-
ances (RDA) for protein, calcium, iron, vitamin A,
vitamin C, and calories.>?” Likewise, school breakfasts
must meet minimum nutritional requirements pre-
scribed by the Secretary of Agriculture.’*® Applicable
regulations apply similar standards under the DGA,
although school breakfasts need only provide 25% of
the RDA for protein, calcium, iron, vitamin A, vitamin
C, and calories.>?” There are no specific federal stand-
ards for cholesterol, sodium, carbohydrates, fiber, or
sugar contents; however, participating schools are
required to reduce the level of cholesterol, moderate
the use of sodium and salt, and include more dietary
fiber as compared to existing menu options.>>°

Local Wellness Policies

Section 204 of the Child Nutrition and WIC Reau-
thorization Act of 2004 requires that each local educa-
tional agency (or school district) participating in the
NSLP and/or SBP establishes a Local Wellness Policy
by the beginning of the 2006-2007 school year.>*" Ac-
cording to the USDA, the Local Wellness Policy is
important because in part it ‘‘[rleaches beyond
USDA-funded meal programs to influence children’s
health”” and ““[a]cknowledges local community respon-
sibility to support or build on government efforts.””>>?
Federal law requires that the Local Wellness Policy has
a minimum of five specified components, which
include setting nutrition guidelines for all foods avail-
able on school grounds during the school day to pro-
mote student health and reduce childhood obesity.>>*

State Nutritional Standards

According to a 2005 report by the Trust for Ameri-
ca’s Health, a handful of states set nutritional stand-
ards for school lunches and breakfasts that are stricter
than the federal requirements.’>* For example, in
March 2004, the Commissioner of the Texas Depart-
ment of Agriculture used her regulatory authority to
develop the Texas Public School Nutrition Policy ‘“‘to
promote a healthier environment in schools.””>>” Since
August 1, 2004, all Texas public schools participating in
federal child nutrition programs (ie, NSLP, SBP, and
After School Snack Program) must comply with the
Policy’s terms. Under one standard, schools and other
vendors may not serve food items that contain more
than 28 g of fat per serving size more than twice per
week. This standard applies to all foods and beverages
served or made available to students in K-12 in school
meals, a la carte, and as competitive foods and bever-
ages (see below).’*® Standards issued by Child and
Adult Nutrition Services, South Dakota Department
of Education, set specific levels for sodium, cholesterol,
and fiber to be served in school lunches and break-
fasts.”>” On September 15, 2005, California Governor
Arnold Schwarzenegger signed three bills**® regulating
food and beverages served in public schools that pur-
portedly give California schools ““the strongest nutri-
tion standards in the nation.”?>® The standards limit
the amount of calories and sugar content that students
consume in schools and supplement additional legisla-
tion that bans the sale of soda during school hours to
high school students.>*°

3. Sale of Competitive Foods
Federal Restrictions

Competitive foods are defined in federal regula-
tions as ‘““any foods sold in competition with the
[NSLP and SBP] to children in food service areas dur-
ing the [lunch and breakfast] periods.””>*' Federal law
does not completely prohibit the sale of competitive
foods in public schools. Instead, it limits their sale in
certain locations at certain times by requiring state
agencies and school authorities to establish rules or reg-
ulations to control their sale. This includes prohibiting
the sale of foods of “minimal nutritional value” in the
food service areas during lunch and breakfast periods. A
list of categories of foods of minimal nutritional value is
provided in the appendix to the regulations and in-
cludes sodas, water ices, chewing gum, hard candy, jel-
lies and gums, marshmallow candies, fondant, licorice,
spun candy, and candy-coated popcorn.>** The sale of
other competitive foods is permitted in the food service
areas during lunch and breakfast periods “‘if all income
from the sale of such foods accrues to the benefit of the
nonprofit school food service or the school or student
organization approved by the school.””?>** States and
school districts may impose further restrictions on the
sale of, and income from, all foods sold at any time in
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their schools; however, the USDA does not have the
authority to regulate competitive foods beyond the
food service area during meal periods.>**

Thus, under federal law, public schools participat-
ing in the NSLP and the SBP cannot sell foods deemed
to be of minimal nutritional value in the food service
areas during lunch and breakfast periods, but they
can sell these foods outside such areas at any time
during the school day. For example, during the lunch
period, students may buy soft drinks and candy in
vending machines outside the cafeteria. In addition,
foods not sold through the NSLP or SBP and not
deemed to be of minimal nutritional value (eg, potato
chips, chocolate bars, and doughnuts) may be sold in
the cafeteria during meal times, provided the proceeds
benefit the approved entities. They also may be sold
anywhere else on the school grounds (eg, vending ma-
chines, snack bars, and school stores) at any time of the
day without restriction as to the use of the proceeds.

In January 2001, USDA issued a report to Congress,
Foods Sold in Competition with USDA School Meal Programs,
concluding that “‘the availability of food sold in compe-
tition with school meals jeopardizes the nutritional
effectiveness of the programs and may be a contributor
to the trend of unhealthy eating practices among chil-
dren and subsequent health risks.””>*> Specifically,
USDA found that competitive foods have diet-related
health risks because federal law does not provide nutri-
tion standards for them, may stigmatize participation in
federal school meals programs, may affect the viability
of federal school meal programs, and convey a mixed
message to children who are taught about good nutri-
tion and the value of healthy eating but are surrounded
by unhealthy food choices. Among its recommenda-
tions, USDA called for strengthening federal law so that
all foods sold anywhere on school grounds during the
school day meet nutrition standards, and revenues
from all competitive food sales in schools accrue solely
to the benefit of the school food service.

State and Local Restrictions

Several studies have looked at the availability of
competitive foods in schools, as well as state and local
policies that address their sale.**® An August 2005
GAO report found that, in school year 2003-2004,
nearly 90% of schools sold competitive foods to stu-
dents (ranging from nutritious items such as milk and
fruit to less nutritious items such as soft drinks and
candy) through a variety of channels, including vend-
ing machines, school stores, and a la carte lines in the
cafeteria.’*” Often, competitive foods were sold in or
near the cafeteria and during lunchtime. The GAO
report also found that 28 states have made efforts to
restrict the sales of competitive foods beyond federal
regulations. The majority of these policies restrict some
(but not all) competitive foods during school meal pe-
riods but not during the entire school day.

‘v

As an example, an Arkansas statute bans ‘‘in-
school access”” to vending machines that sell food and
beverages in elementary schools.>*® Florida’s State
Board of Education Administrative Rules state that
foods of minimal nutritional value (as defined in federal
regulations) ““may be sold in secondary schools only,
with the approval of the school board, one hour follow-
ing the close of the last lunch period.”*** Connecticut
requires that each local and regional board of education
makes available in its schools nutritious, low-fat foods
and drinks (including at a minimum low-fat milk,
100% natural fruit juices, and water) whenever drinks
are available for purchase in school and low-fat dairy
products and fresh or dried fruit whenever food is avail-
able for purchase in school during the school day.”*°
Localities such as Chicago, Los Angeles, New York
City, Philadelphia, and Seattle have banned the sale
of soft drinks, among other things, in school vending
machines.>"

Industry Measures

The soft drink industry has taken measures to
restrict the sale of soft drinks in schools. On August
16, 2005, the American Beverage Association (ABA)
Board of Directors, which represents 20 companies
that make up about 85% of school vending beverage
sales by bottlers, unanimously approved voluntary
guidelines. >°>% Under the policy, ABA recommends that
the beverage industry:

e Provides only bottled water and 100% juice to ele-
mentary school students.

e Provides nutritious and/or lower calorie beverages to
middle school students (such as water, 100% juice,
sports drinks, no-calorie soft drinks, and low-calorie
juice drinks). No full-calorie soft drinks or full-calorie
juice drinks with 5% or less juice would be provided
until after school hours.

e Provides a variety of beverage choices to high school
students (such as bottled water, 100% juice, sports
drinks, and juice drinks). No more than 50% of the
vending selections would be soft drinks.>>’

On May 3, 2006, the Alliance for a Healthier Gen-
eration spearheaded an effort with beverage manufac-
turers to institute a self-imposed ban on the sale of
sodas and other high-sugar drinks in most of the na-
tion’s public schools.>®* The ABA, PepsiCo, Coca-Cola,
and Cadbury Schweppes are among the corporations
that adopted the new guidelines as part of their new
school beverage policy. The terms of the agreement,
along with the specific guidelines, are set forth on the
Alliance for a Healthier Generation Web site.>””

Though restricting the sale of competitive foods in
public schools is a positive trend that promotes the
nutritional health of students and school staff, schools
may face the loss of substantial revenues that are used
to not only support food service operations but also
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student activities. According to conservative estimates
by the GAO, in 2003-2004, about 30% of all high
schools raised more than $125,000 per school through
competitive food sale; a similar percentage of elemen-
tary schools raised more than $5000 per school.>>®
So-called ““exclusive pouring rights,”” or contracts in
which the school agrees to promote one brand of soft
drinks exclusively in exchange for money, ‘“have fun-
neled more than $200 million in unrestricted revenue
to schools,” according to the American Academy
of Pediatrics.>>”

The financial ramifications, however, have not gone
unchallenged. In 2005, a study by Fox et al found that
policies that support alternatives to improve school
nutrition can be effective in improving the health of
children and increase food sales revenue.?*® They con-
cluded that communities should implement school-
based nutrition programs and policies that address the
sale of competitive foods.

4. Legal Decision-Making Authority on Nutrition Services

Federal law does not regulate who decides which
nutrition services are offered in public schools, leaving
that decision to the states. According to SHPPS
2006,%° 94% of states had a person who oversees or
coordinates nutrition services for schools at the state
level (eg, a state food service director or director of child
nutrition) and 88% of districts had a person who over-
sees or coordinates nutrition services at the district level
(eg, a district food service director). The study also
found that despite the need for highly skilled individu-
als to run school food service programs, in most school
districts and schools, the only educational requirement
for newly hired food service directors or managers was
a high school diploma or passing General Educational
Development (GED) tests. In addition, most districts
and schools did not require professional certifica-
tion.?®° With respect to competitive foods in particular,
the GAO report found that no one consistently had
responsibility for making decisions about all competi-
tive foods at the school level, with decision making fall-
ing on district and school officials as well as members of
the school groups selling the food.>®!

5. Restrictions on Food and Beverage Advertising to
Children in Schools

In September 2000, the GAO released a report re-
viewing four types of commercial activities in schools:
product sales (eg, pouring rights contracts), direct
advertising (eg, free snack foods), indirect advertising
(eg, corporate-sponsored contests and incentives such
as McDonald’s poster contests and Pizza Hut’s Book-It
program), and market research.’®* The report found
that while commercial activities in schools are gov-
erned by general federal and state laws that apply to
all businesses or that pertain to school finance, only
19 states have statutes or regulations that address spe-

cific commercial activities in schools. In 14 of these
states, the laws are not comprehensive and regulate
only some types of commercial activities. In most states,
local school boards have the authority to make policy
decisions about commercial activities or to delegate that
authority to school district officials. Superintendents
and principals often decide what commercial activities
to permit in their schools. For example, Virginia law
requires each school board to develop and implement
a policy concerning ‘“commercial, promotional, and
corporate partnerships and sponsorships” in the
public schools in its jurisdiction.>®®> According to the
preamble of the law, local school boards are given this
authority ““to meet their local needs, circumstances,
and standards.”>**

In December 2005, the Institute of Medicine (IOM)
published a comprehensive review of the scientific
evidence concerning the influence of food marketing
on diets and diet-related health of children and youth.
It found that current marketing practices are putting
children’s long-term health at risk and offered a num-
ber of recommendations to guide the development of
effective marketing and advertising strategies. The
report contained recommendations geared toward
a diverse audience, including schools, parents, the
restaurant industry, and others.>®’

6. Zoning as a Legal Tool to Limit Student Access to Fast Food

Zoning is a potential legal tool to encourage stu-
dents to make healthier food choices during school
and on their way to and from school. A Chicago study
found statistically significant clustering of fast-food
restaurants in areas close to kindergarten, primary,
and secondary schools.?®® Specifically, there were three
to four times more fast-food restaurants within 1.5 km
(0.93 miles) of schools than would have been expected
if the restaurants had been distributed throughout the
city in a way unrelated to school locations. The study
also found that for one half of Chicago’s schools, the
nearest fast-food restaurant was a little more than a
5-minute walk.

Some localities have already taken measures to
restrict how close fast-food restaurants can be to
schools. For example, Detroit’s zoning ordinance states
that fast-food restaurants (and other food outlets as
well) must have a minimum of 500 feet between the
restaurant and the elementary, junior high, or high
schools.>®” Arden Hills, Minnesota, has a similar provi-
sion, requiring 400 feet between a fast-food restaurant
and a school.>®®

E. Mental Health and Social Services

In a CSHP model, mental health and social services
is defined as services provided to improve students’
mental, emotional, and social health. These services
include individual and group assessments, interven-
tions, and referrals. Organizational assessment and
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consultation skills of counselors and psychologists
contribute not only to the health of students but also
to the health of the school environment. Professionals
such as certified school counselors, psychologists, and
social workers provide these services.>®’

School mental health and social services are ““de-
signed to prevent and address problems, facilitate pos-
itive learning and health behavior, and enhance
healthy development.”>”° Access to these services in
the school setting is important because approximately
one in five children experience the signs and symptoms
of a mental health problem each year.’”! For many
children and adolescents, schools are often the only
place that mental health services are available. Public
schools are, in fact, the “major providers of mental
health services to school-aged children.””>”?

Students may need treatment for mental health
conditions ranging from depression and suicidality to
attention deficit/hyperactivity disorder (ADHD) and
stress. Schools may also provide a number of other
counseling and social services, such as counseling and
treatment for eating disorders, substance abuse,
tobacco use, and physical, sexual, or emotional abuse.
The availability of counseling, psychological, and social
services in public schools is widespread, although spe-
cific services vary considerably across states and school
districts. Schools may facilitate counseling, psychologi-
cal, and social services through multiple mechanisms,
including on-site services by a variety of professionals
employed by the school (eg, school counselors, psy-
chologists, nurses, and social workers), delivery of serv-
ices by SBHCs, and referrals to off-site health providers
(with appropriate prior written consent if personal
information is disclosed).

This section explores what is legally required of
public schools and staff when providing counseling,
psychological, and social services to students. Specifi-
cally, this section answers the following questions: Do
federal, state, or local laws require public schools to
provide counseling, psychological, and social services
to students? What legal provisions facilitate screening
for and treatment of mental health conditions in pub-
lic schools? What is the role of national counseling
and psychological services standards and objectives?
Who is qualified to provide counseling, psychological,
and social services? When may school officials refer
students to counseling, psychological, and social ser-
vice providers outside the school setting?

1. General Legal Requirements to Provide Counseling,
Psychological, and Social Services to Students

Federal, state, and local laws and regulations may
require schools to provide counseling, psychological,
and social services to students.’”> Although federal
law does not require these services for all students,
federal law mandates that qualifying schools offer
counseling, psychological, and social services to stu-

dents with health conditions that adversely affect their
educational performance (under IDEA)>’* or substan-
tially limit their ability to learn (under section 504 of
the Rehabilitation Act).>”> Schools in states receiving
IDEA funding must provide related services as a compo-
nent of a student’s IEP. Related services may include
psychological services, social work services, and coun-
seling services.”’® The IDEA also requires schools to
identify and assess potentially disabling conditions in
children®”” (discussed in section IL.C). Additionally,
federal law may encourage the development of specific
counseling, psychological, and social services at the
state and school district levels. For instance, the Safe
and Drug-Free Schools and Communities Act provides
states with funding to implement plans for drug abuse
and violence prevention.>”®

All states allow for the provision of counseling, psy-
chological, and social services in school settings, but
the scope and content of these services vary across
states, school districts, and individual schools.>”® State
laws do not typically require that all students have
access to specific services at school or outline how serv-
ices should be provided. Nevertheless, access to and
eligibility for mental health services in schools are
widespread. A recent report by SAMHSA concluded
that all students were eligible to receive mental health
services in 87% of schools surveyed.*®°

Special education students who meet the criteria
for IDEA services, by contrast, must receive special
education and related health services pursuant to an
IEP. Schools must facilitate access to needed counsel-
ing, psychological, and social services for these stu-
dents, although schools have some discretion
regarding how services are provided. As a consequence,
schools have implemented multiple approaches to pro-
vide these services ranging from in-school services pro-
vided by school staff to collaborative arrangements
with community providers. Many of the community
providers provide services on-site at the school.>®' Some
schools provide counseling, psychological, and social
services through SBHCs.?®* Some states, such as Texas,
have laws that limit the ability of school staff to refer
students for mental health evaluation or treatment
without parental consent.>®?

States have encouraged schools to enhance access
to counseling, psychological, and social services. In
the past few years, some states have sought to
expand through legislation the availability of mental
health and social services in schools.’®* States also
have legislatively created task forces to provide guid-
ance and resources to schools related to specific con-
cerns such as mental health, suicide, and substance
abuse. In 2004, New Hampshire passed legislation
requiring the development of a statewide comprehen-
sive plan for youth suicide prevention.’®> A recent
Texas bill provided for several state agencies to work
collaboratively to recommend further development
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of school-based mental health and substance abuse
programs.>®°

The increasing availability of counseling, psycho-
logical, and social services in public schools departs
from historic views taken by schools related to these
services. Previously, most assessments have found
that school-based mental health services were tar-
geted at special education student populations.’®’
However, SAMHSA’s study reveals that as of 2003,
almost all schools surveyed reported at least one staff
member designated to provide mental health services;
more than 80% of schools provided assessment for
mental health problems, behavior management con-
sultation, and crisis intervention; a majority of schools
provided individual and group counseling and case
management services.’®® Funding for these services
comes from a number of sources, including federal pro-
grams (IDEA, Medicaid, and SCHIP), state programs,>*’
and local school and district budgets.>°

2. Testing and Screening for Mental Health Conditions

State laws set up a framework within which
schools may conduct screening for mental health
conditions among students. Screening may occur for
a number of conditions, including depression, suicide,
substance abuse, eating disorders, ADHD, and physi-
cal and emotional abuse. Research indicates that
assessment of mental health problems or disorders
(including behavioral observation, psychosocial assess-
ment, and psychological testing) is offered in nearly
90% of schools.*”’ The IDEA and related state laws
require that schools screen for students who qualify
for IDEA services. This includes screening for emo-
tional and psychological impairments.>*> Some state
laws and regulations explicitly provide for screening or
evaluation of these conditions, while others allow
local jurisdictions and schools to develop policies
regarding these services. Illinois, for example, specifi-
cally authorizes screening and evaluation of students
for psychological conditions.>”?

Federal and state laws limit the ability to conduct
surveys or screenings for some mental, emotional,
and social health conditions. The PPRA requires prior
written consent of a parent (or adult student or eman-
cipated minor) before a student can be required to
complete a questionnaire funded in whole or in part
by ED involving, among other sensitive topics out-
lined in the law, the mental or psychological problems
of the student or the student’s family or sex behavior
or attitudes.’** For questionnaires not funded by ED,
parents must be notified of the specific or approximate
dates of the survey, be provided an opportunity to
inspect the questionnaire, and be provided the oppor-
tunity to opt their child out of participation. Parents
must also be notified in writing prior to the evaluation
of a student under the IDEA. Several states have passed
laws that limit the ability of school officials to subject

a student to a psychiatric evaluation without prior
parental consent.?*’

3. Provision of Counseling, Psychological, and Social Services
Many schools provide treatment, counseling, or
other types of services for students with mental health
conditions or social services needs. For students who
qualify for services under the IDEA, state laws may be
very prescriptive. For example, Michigan regulations
outline specific requirements for classroom size for
students with cognitive or emotional impairments.>*®
Eligibility for IDEA services has been recognized for
children with a range of mental health conditions,
including ADHD.>*” For the general student popula-
tion, state laws are less directive, often allowing school
districts or individual schools to determine their own
policies for provision of counseling, psychological, and
social services. Services authorized under law may in-
clude behavior management consultation (with teachers,
students, and families), case management (monitoring
and coordination of services), crisis intervention, individ-
ual counseling/therapy, group counseling/therapy, sub-
stance abuse counseling, medication for emotional or
behavioral problems, and family support services (eg,
child/family advocacy and counseling).**®

Counseling Services

State laws broadly authorize schools to provide
counseling services. For example, Arkansas and Illi-
nois outline in detail the scope of counseling services
that may be provided by schools.?”” Other states, such
as Colorado, allow more discretion to individual school
districts to determine the scope of services provided.*?°
The availability of counseling services understandably
differs according to grade level. Access to substance
abuse counseling, for example, is more common in high
schools compared to elementary or middle schools.*"!
Some states also allow schools to require counseling as
a prerequisite for students who have been disciplined
under substance abuse policies and wish to reenroll in
the school.**?

Treatment Services

Treatment services or referrals are widely available
in schools. Some states have initiated proactive
measures to expand access to school mental health
services. New York’s School-Based Mental Health
Program has led to the creation of more than 200
licensed, school-based clinics throughout the state.
These clinics offer treatment services, crisis interven-
tion, consultation, and technical assistance and train-
ing in the school setting.*> Other states mandate that
schools implement programs to detect and treat sub-
stance abuse. Louisiana requires schools to establish
alcohol, drug, and substance abuse prevention pro-
grams and requires minor students identified as having
a substance abuse problem to participate in the school
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drug counseling program.*®* There must be at least one

addictive disorders professional for every four schools
in Louisiana.**”

Recommending the use of psychotropic drugs has
been a contentious issue at the state level. Several
states, including Connecticut, lllinois, Texas, and Vir-
ginia, prohibit school officials from recommending
that students use psychotropic drugs. These states do
not preclude school officials from referring a student
to external medical professionals for psychological
evaluation. Texas also explicitly prohibits a school
from excluding a student from school activities on the
basis of a parental refusal to have the student take
a psychotropic drug or be evaluated for a psychiatric
condition.*%¢

Other interventions may be authorized or required
as well. Virginia requires school staff to notify a stu-
dent’s parents or the Department of Social Services if
they believe that the student is at imminent risk for
committing suicide.*®” The Garrett Lee Smith Memo-
rial Act*®® recognized that youth suicide is a public
health crisis linked to underlying mental health prob-
lems and authorized funding for youth suicide preven-
tion programs including voluntary, confidential
screening programs. SAMHSA awards grants to de-
velop and implement state-sponsored early interven-
tion and prevention strategies in schools and other
educational institutions.

The ability to refer students for mental health or
social services from external providers may be affected
by state law. For instance, Texas prohibits referrals to
outside counselors for care or treatment of a chemical
dependency or an emotional or psychological condi-
tion without first obtaining parental consent.*°® Many
states authorize referrals for medication management
and to specialized programs or services for emotional or
behavioral problems or disorders.*'°

4. Use of Identifiable Information

School counseling and psychological service re-
cords may contain sensitive personal information.
When such records include identifiable health infor-
mation, they are subject to the same privacy protec-
tions as other school records under FERPA, the
HIPAA Privacy Rule, and other privacy requirements
(discussed in section I1.B.3). Some states provide addi-
tional protection for these types of records. California
explicitly provides confidentiality protections for ““any
information of a personal nature disclosed by [or
about] a pupil twelve years of age or older in the process
of receiving counseling from a school counselor.””*!!
Idaho provides for a school counselor-student privilege
in its state Rules of Evidence, protecting the confiden-
tiality of these communications.*'?

There may be instances where a third party may
require access to student records for advocacy purpo-
ses. In State of Connecticut Office of Protection and Advocacy

for Persons with Disabilities v Hartford Board of Educa-
tion,*'> the Connecticut Office of Protection and Ad-
vocacy for Persons with Disabilities (OPA) sued the
Hartford Board of Education and the Hartford Public
Schools. It sought access to directory information for
students and their parents to investigate allegations of
mistreatment or abuse. The school board argued that
access should be denied on grounds of incompatible
federal laws governing privacy and confidentiality. A
number of federal laws (such as the Developmental
Disabilities Assistance and Bill of Rights Act, the Pro-
tection and Advocacy of Individual Rights Act, and the
Protection and Advocacy for Mentally Ill Individuals
Act) govern the OPA’s access to records in such circum-
stances. The court held that OPA was entitled to the
information under these federal laws.

5. Standards for Staff Providing Counseling, Psychological,
and Social Services

Counseling, psychological, and social services may
be provided by counselors, psychologists, social work-
ers, nurses, and other professionals in the school set-
ting. State laws often authorize schools to employ
these professionals but do not require every school to
employ specific professionals.*!* Many states have
enacted education, license, and certification require-
ments for school counselors, psychologists, social work-
ers, and nurses.*'” These professionals must obtain the
appropriate license or certification before they are per-
mitted to provide services in the school setting. Licens-
ing typically is conducted by a state professional
licensing board, while credentialing may be done at
the state level or, in some cases, by national organiza-
tions. At least 18 states require national certification for
school psychologists based upon standards set by the
National Association of School Psychologists.*'® Even
in states in which national certification is not required,
such certification may facilitate the licensing or certifi-
cation process for the professional.

States also may dictate the practice parameters or
require specific training for these professionals. Ar-
kansas requires school counselors to devote at least
75% of work time each week to providing direct
counseling to students.*'” Illinois law states that
“’school guidance counselors, teachers and other school
personnel who work with pupils in grades 7-12 shall be
trained to identify the warning signs of suicidal behav-
ior in adolescents and teens and shall be taught various
intervention techniques.”*'® In FEisel v Board of Educa-
tion of Montgomery County,*'® the Court of Appeals of
Maryland addressed the role of school counselors to
inform parents of statements concerning potential sui-
cidal tendencies of their children. Specifically, the court
recognized that counselors who are on notice of a stu-
dent’s suicidal intent have a duty to warn his or her
parent(s). Other state courts tend to evaluate a school
board’s policies on a case-by-case basis.*?? It is thus
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essential that schools retain a ““well-defined suicide-
prevention policy, combined with staff training and
accessible higher officials” to respond to situations
involving potential suicidal tendencies and reduce the
likelihood of being held liable for not taking appropriate
measures.*?!

Several national professional organizations, includ-
ing the American School Counselor Association, the
National Association of School Psychologists, and the
National Association of Social Workers, have devel-
oped professional codes of ethics.**2 These codes, while
not legally binding on professional practice, set influ-
ential standards that significantly affect the delivery of
services in the school setting.

F. Healthy and Safe School Environment

In a CSHP model, healthy and safe school environ-
ment describes the physical and aesthetic surround-
ings and the psychosocial climate and culture of the
school. Factors that influence the physical environ-
ment include the school building and the area sur-
rounding it, any biological or chemical agents that are
detrimental to health, and physical conditions such as
temperature, noise, and lighting. The psychological
environment includes the physical, emotional, and
social conditions that affect the well-being of students
and staff.*?* ““Youth who feel connected are more likely
to achieve and behave well. Schools that incorporate
the characteristics of a positive school environment are
more likely to improve academic achievement and staff
morale, reduce disciplinary referrals and suspensions,
and enhance safety.””*** Likewise, schools can contrib-
ute to academic success by supporting safety strategies
in school.** Legislation, regulation, and policy estab-
lish and define environmental conditions. School ad-
ministrators, staff, and students are responsible for
maintaining a healthy school environment.

Providing for a healthy school environment is ad-
dressed in multiple objectives of Healthy People 2010.
For example, objective 8-20 seeks to “[i]ncrease the
proportion of the Nation’s primary and secondary
schools that have official school policies ensuring the
safety of students and staff from environmental
hazards, such as chemicals in special classrooms,
poor indoor air quality, asbestos, and exposure to
pesticides.”**¢ Objective 27-11 encourages efforts to
develop ““smoke-free and tobacco-free environments
in schools, including all school facilities, property, ve-
hicles, and school events,” setting a target goal of 100%
of schools to be smoke- and tobacco-free by 2010 from
a 1994 baseline of 37%.**” Objective 15-31 is a devel-
opmental objective addressing injury protection in
school sports: ““[i]ncrease the proportion of public and
private schools that require use of appropriate head,
face, eye, and mouth protection for students participat-
ing in school-sponsored physical activities.” Two other

objectives address violence in schools: objective 15-38
(reduce physical fighting among adolescents)**®
and objective 15-39 (reduce weapon carrying by
adolescents on school property).*** As discussed in
this section, achieving a healthy school environment
involves many federal, state, and local laws, regula-
tions, and policies covering a range of health-related
areas.

1. Healthy School Environment Assessment Tools

Several assessment tools have been developed to
assist school authorities in creating a healthy school
environment, including three tools developed by the
EPA, CDC, and the National Institute for Occupational
Safety and Health (NIOSH).

EPA’s software program, Healthy School Environ-
ments Assessment Tool (HealthySEAT), assists school
districts with evaluating and managing their school
facilities for key environmental, health, and safety is-
sues.”° HealthySEAT allows district-level personnel
to conduct a voluntary self-assessment of their schools
and to track and manage data on environmental con-
ditions in each school in their district. EPA states that
with HealthySEAT, school districts should be able to
identify and correct health hazards before they result
in student or staff health problems; losses in productiv-
ity and performance losses; school closures due to spills,
accidents, or other preventable environmental, health,
and safety issues; costly building cleanups; regulatory
enforcement actions by state or federal agencies; or
community concerns.*?!

NIOSH'’s Safety Checklist Program for Schools, based
on a successful state model in New Jersey, helps school
administrators, coordinators, and teachers comply with
federal or state Occupational Safety and Health Admin-
istration (OSHA) regulations.**? Its goal is to prevent
injury and illness among school employees and students
and to protect the environment by maintaining safe
classrooms, shops, and labs in ““career-technical” educa-
tion. The tool provides numerous checklists directly
related to career-technical classroom programs and
courses but does not, for example, cover EPA regula-
tions concerning asbestos abatement in schools.

Although not solely a school environment assess-
ment tool, CDC’s School Health Index (SHI) is “a
[confidential] self-assessment and planning tool that
schools can use to improve their health and safety
policies and programs.”*** SHI is structured around
an eight-component CSHP model. The eight self-assess-
ment modules (in online or paper form) allow schools
to assess school health and safety policies and programs.
The planning tool helps schools to decide which actions
can be implemented annually to improve performance
in areas that received low scores in the assessment
phase. CDC notes that SHI is not a research or eval-
uation tool nor is it meant to be used to punish school
staff members.
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2. School Climate

In SHPPS 2006, states and districts were asked
about efforts to promote positive school climate, de-
fined as a sense of community and welcome within
the school. Positive school climate is exemplified
through caring student-teacher relationships, high
teacher morale, student involvement and leadership
in activities and programs, and family involvement.***
Many states (71 %) and districts (77 %) had policies that
explicitly promoted positive school climate. In addition,
42% of states and 67% of districts had policies stating
that schools will adopt prosocial codes of conduct that
address such concepts as cooperation, conflict resolu-
tion, and helping others.

3. Physical School Environment

The physical environment is an important aspect of
student health. ED’s National Center for Education
Statistics published results of a survey assessing the
conditions of public schools in 1999.%>° The survey
found that three fourths of public schools needed to
repair, renovate, or modernize their on-site buildings
to put them in good overall condition, at a cost of about
$127 billion. Although most schools were in adequate
or better condition, many were not. For example, 43 %
of the schools reported that at least one of the six envi-
ronmental conditions (lighting, heating, ventilation,
indoor air quality, acoustics or noise control, and phys-
ical security of buildings) was in unsatisfactory or very
unsatisfactory condition. Of these schools, two thirds
reported more than one unsatisfactory or very unsatis-
factory environmental condition. Ventilation was most
often reported (26 %), followed by physical security of
buildings (20%), indoor air quality (18%), acoustics
or noise control (18%), heating (17%), and lighting
(12%).

Several states have laws requiring school authori-
ties to provide a healthy physical environment for stu-
dents. For example, a Pennsylvania law states:

The board of school directors of each district shall pro-
vide the necessary grounds and suitable school build-
ings to accommodate all the children between the
ages of six and twenty-one years, in said district, who
attend school. Such buildings shall be constructed,
furnished, equipped, and maintained in a proper
manner as herein provided. Suitable provisions shall
be made for the heating (including the purchase of
fuel), ventilating, adequate lighting, and sanitary con-
ditions thereof, and for a safe supply of water, so that
every pupil in any such building may have proper and
healthful accommodations.**¢

Texas law requires that school buildings be located
on grounds that are well drained and maintained in
a sanitary condition; be properly ventilated and have
an adequate supply of drinking water, an approved
sewage disposal system, hand washing facilities, a
heating system, and lighting facilities that conform to

established standards of good public health engineer-
ing practices; and be maintained in a sanitary manner.
Public school lunchrooms must comply with the state
food and drug rules, and a full-time building custo-
dian must be knowledgeable in the fundamentals of
safety and school sanitation.*>”

Asbestos

In 1986, Congress passed the Asbestos Hazard
Emergency Response Act*® (AHERA) as part of the
Toxic Substances Control Act.**’ According to the
EPA, AHERA was ““designed to keep asbestos fiber lev-
els low by teaching people to recognize asbestos-
containing materials and actively manage them.
Removing asbestos-containing material is usually
not necessary unless it is severely damaged or will
be disturbed by a building demolition or renovation
project.””**® AHERA and its accompanying regula-
tions**! require LEAs**? to:

e Perform an original inspection and reinspection of
asbestos-containing material every 3 years.

e Develop, maintain, and update an asbestos manage-
ment plan and keep a copy at the school.

e Provide yearly notification to parent, teacher, and
employee organizations regarding the availability of
the school’s asbestos management plan and any
asbestos abatement actions taken or planned in the
school.

e Designate a contact person to ensure that the respon-
sibilities of the LEA are properly implemented.

e Perform periodic surveillance of known or suspected
asbestos-containing building material.

e Ensure that properly accredited professionals per-
form inspections and response actions and prepare
management plans.

e Provide custodial staff with asbestos awareness
training.**

Two years earlier, the Asbestos School Hazard
Abatement Act of 1984, as amended,*** created a pro-
gram to provide schools with expertise, technical assis-
tance, financial resources, and other incentives to
ascertain the extent of danger to the health of students
and staff from asbestos materials in schools.**> This Act
further assures that no employee of any LEA will suffer
any disciplinary action as a result of calling attention to
potential asbestos hazards that may exist in schools.**°
It established the Asbestos Hazards Abatement Pro-
gram®*’ and the Asbestos Hazards Abatement Assis-
tance Program™**® within EPA and the Asbestos Trust
Fund in the Treasury of the United States.*** Between
1984 and 1993, Congress appropriated a total of $382
million in grants and loans for this program. Since then,
no money has been appropriated.

Many state laws address the problem of asbestos
in schools in accordance with federal law. Alaska
established the Asbestos Health Hazard Abatement
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Program in the state Department of Labor and Workforce
Development to coordinate state agencies’ efforts to
abate asbestos health hazards in schools.**° The pro-
gram applies to public schools regarding demolition,
removal, encapsulation, salvage, repair, transporta-
tion, disposal, storage, and containment of asbestos
products, as well as any construction, alteration, repair,
maintenance, or renovation that causes asbestos fibers
to become airborne.**' Illinois’ Asbestos Abatement
Act?? seeks to identify, contain, and remove asbestos
materials constituting a “‘significant health hazard’” and
to repair or maintain asbestos material not constituting
a significant health hazard in schools.*>> The law re-
quires, among other things, that schools undertake
response actions as required by the federal AHERA
(and corresponding regulations) and the rules promul-
gated under the state Asbestos Abatement Act.***

Indoor Radon

In 1988, Congress amended the Toxic Substances
Control Act by adding Title IIl—Indoor Radon Abate-
ment ‘“to assist States in responding to the threat to
human health posed by exposure to radon.”**>> Accord-
ing to Title III, the national long-term goal with respect
toindoor radon levels is to make the air inside buildings
““as free of radon as the ambient air outside of build-
ings.””*>¢ Title III does not specifically require monitor-
ing or abatement of radon but instead provides
financial and technical assistance to states interested
in monitoring and control. With respect to schools in
particular, Title III required EPA to study the extent of
radon contamination in US school buildings.**” As part
of the study, a list of regional areas with a high proba-
bility of schools with elevated levels of radon was pre-
pared**® and shared with Congress and the states.**” In
1990, the EPA conducted a National School Radon Sur-
vey and estimated that 73,000 schools nationwide had
a potential radon problem.*®® EPA then developed re-
sources to ‘“‘promote accurate and meaningful radon
measurements’’ to assist schools in resolving their
radon problems.*¢!

Many states also regulate radon in schools. For
example, Virginia law required that every school
building be tested for radon consistent with EPA
standards by July 1, 1994. School buildings and addi-
tions opened for operation after that date must also be
tested. Each school must keep its radon test results,
make such records available for review, and report re-
sults to the state Department of Health.*®? Connecticut
required its state Department of Public Health to adopt
regulations establishing acceptable radon levels in
ambient air and drinking water in schools by January
1,1991.%°

Pesticides
The Federal Insecticide, Fungicide, and Rodenticide
Act regulates pesticide use in the United States but

does not specifically address the use of pesticides in
schools.*** In general, a pesticide can be sold and dis-
tributed in the United States if it is registered with the
EPA, which considers, among other things, whether
the pesticide causes unreasonable adverse effects on
human health or the environment. Once registered,
a pesticide can be used only according to its label. Pes-
ticide labels contain provisions explaining the proper
use of the product in school or other settings.*®’

Many states have enacted more stringent laws
concerning pesticide use in schools. A 2002 review of
state pesticide laws affecting schools found that:

e Twenty-five states require that signs be posted for
applying pesticide on school grounds.

e Sixteen states require sign posting for applying pesti-
cides inside schools.

e Twenty-one states require prior written notification
to students, parents, and school personnel before pes-
ticides are applied in schools.

e Sixteen states require or recommend that schools use
anintegrated pest management program (designed to
eliminate unnecessary application of pesticides).

e Ten states restrict the pesticides that can be applied in
schools or when they can be applied.

e Seven statesrestrictapplication of pesticides in neigh-
borhood areas buffering a school.*¢®

A recent study analyzed surveillance data from
nearly 2600 people with acute illnesses associated
with pesticide exposures (1998-2002) in elementary
and secondary schools and child care centers.*®” The
study found 7.4 cases per million children and 27.3
cases per million school employee full-time equi-
valents. Low-severity cases accounted for 89% of the
total, followed by 275 cases of moderate severity (11%)
and three cases of high severity. The most common
associations with illness were for insecticides (35%),
disinfectants (32%), repellents (13%), and herbicides
(11%). Among the 406 cases with sufficient informa-
tion on exposure source, 281 (69%) were associated
with pesticide use at schools. The study concluded that
pesticide use should be reduced. It recommended that
schools implement integrated pest management pro-
grams, establish pesticide spray buffer zones around
schools, and reduce pesticide drift from farmlands.

Lead Contamination in School Drinking Water
and Other Sources

The Federal Lead Contamination Control Act of
1988 amended the Safe Drinking Water Act to control
lead in drinking water and included two new code
provisions concerning school drinking water.**® The
law required EPA to distribute to states a list of drinking
water coolers (brands and models) that were not lead
free, including those with lead-lined tanks.**® EPA also
was required to publish a guidance document and a test
protocol to help schools determine the source and
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degree of lead contamination in school drinking water
supplies and to remedy any contamination. States were
required to disseminate the guidance document, the
testing protocol, and the list of drinking water coolers
to local educational agencies (and others). States also
were required to establish programs to assist LEASs test-
ing for and remedying lead contamination in drinking
water coolers and other sources of school lead contam-
ination and to make the test results available to students,
parents, and school personnel. The program was to
include measures to reduce or eliminate lead contami-
nation in drinking water coolers that were not lead free
and that were introduced into schools within a specified
time period.*’® However, in ACORN v Edwards, the Fifth
Circuit Court of Appeals found that the section requiring
states to establish such a program was an unconstitu-
tional intrusion on state sovereignty.*”!

Many states’ laws also address lead exposure in
schools from drinking water and other sources. For ex-
ample, California’s comprehensive Lead-Safe Schools
Protection Act of 1992%72 applies to public elementary
schools, as well as to preschools and day care facilities
located on public school property.*”? It directs the state
Department of Health Services to survey a representa-
tive sample of schools to identify risk factors for lead
contamination”* from exposure to paint, soil in school
play areas, tap drinking water, and other potential sour-
ces. The state department must (1) summarize the sur-
vey results and report them to the state legislature and
the state Department of Education, (2) notify the school
principal or school site director, school personnel, and
parents of the results, (3) recommend the feasibility and
need to conduct statewide lead testing and any addi-
tional action related to lead contamination in the
schools, (4) develop environmental lead testing meth-
ods and standards for use by schools and contractors
if appropriate, (5) evaluate the most current cost-
effective technologies, and (6) work with the state
Department of Education to develop voluntary guide-
lines for schools to minimize lead hazards in the course
of school repair, maintenance programs, and abate-
ment procedures. A school determined to have signif-
icant risk factors for lead must notify school personnel
and parents and indicate to parents specific protec-
tions under the state Childhood Lead Poisoning Pre-
vention Act of 1991.*”° The law also prohibits lead-
based paint, lead plumbing and solders, and other
potential sources of lead contamination used in con-
structing new school facilities or modernizing or ren-
ovating existing school facilities*”® and authorizes
funding to implement its provisions.*””

Unintentional Injuries

Unintentional injuries to students or staff resulting
from the physical environment is a preventable public
health problem in schools. SHPPS 2006 found that
most states and districts have adopted some policies

to prevent unintentional injuries.*’® For example,

most states and districts have policies related to the
inspection or maintenance of fire extinguishers; smoke
detectors; halls, stairs, regular and special classrooms;
athletic facilities; and playgrounds. Indoor and outdoor
lighting are also addressed in many state or district
policies. Nationwide, 76 % of states and 95 % of districts
had adopted a policy requiring students to wear appro-
priate protective gear when engaged in classes such as
wood shop or metal shop and 76 % of states and 95% of
districts had adopted policies requiring students to wear
appropriate protective gear when engaged in lab ac-
tivities for photography, chemistry, biology, or other
science classes. SHPSS 2006 also found that 33% of
districts had ever been sued because of an injury that
occurred on school property or at an off-campus,
school-sponsored event.*” This included any claim
filed with a court, regardless of the outcome, but did
not include suits against individual staff members. In
2002, California amended its law known as Billy’s Bill
for Sun Safety (named after William S. Graham, who
died at age 22 from a malignant melanoma®®*®) to
require every school to allow the outdoor use of sun
protective clothing or sunscreen during the school
day without a physician’s note or prescription.*®!

School Bus Safety

Under federal law, the National Highway Traffic
Safety Administration (NHTSA)*3? issues the Federal
Motor Vehicle Safety Standards and Regulations
(EMVSS),*®? setting minimum safety performance re-
quirements for motor vehicles. The standards protect
the public ““against unreasonable risk of crashes occur-
ring as a result of the design, construction, or perfor-
mance of motor vehicles [and] against unreasonable
risk of death or injury in the event crashes do occur.””*5*
Four standards pertain exclusively to school bus
safety: standard no. 131 (School bus pedestrian safety
devices),*® standard no. 220 (School bus rollover pro-
tection),*®® standard no. 221 (School bus body joint
strength),*®” and standard no. 222 (School bus passen-
ger seating and crash protection).*®®

NHTSA requires that school buses weighing less
than 10,000 pounds be equipped with lap or lap/
shoulder belts.*®® Standard no. 213, which regulates
child restraint systems in motor vehicles, sets forth the
requirements of harnesses if used in school buses.*”° The
standards do not require that larger school buses be
equipped with seat belts or other child restraint sys-
tems.*”’ NHTSA’s position is that the small number of
fatal crashes on school buses (since 1984, an average of
11 bus passengers have died each year) does not justify
a federal mandate. Instead, NHTSA favors ‘“‘compart-
mentalization,” which requires the interior of large
school buses to provide protection without seat belt
use. Seats are closely spaced and have high, energy-
absorbing backs.***
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States and some localities have enacted laws re-
quiring school buses be equipped with child restraint
systems and mandate their use. For example, New
York law requires that large school buses manufac-
tured after July 1, 1987, have seat belts and that chil-
dren aged younger than 4 years riding on school buses
sit in child restraint systems meeting FMVSS. New York
school districts are required to conduct at least three
school bus drills per school year that include instruction
in safe entering and exiting procedures.

In addition to addressing the safety of children and
adolescents using school buses, federal law requires
each state to have a highway safety program approved
by the Secretary of Transportation that is ‘“designed to
reduce traffic accidents and deaths, injuries, and prop-
erty damage,””*°> including a program to reduce inju-
ries and deaths involving school bus crashes.***

Pedestrian Safety Near Schools

School speed zones set by states or localities pro-
tect children and adolescents using public streets in
the vicinity of schools. For example, Minnesota law
gives local authorities the power to establish speed
limits within a school zone defined as ‘“‘that section
of a street or highway which abuts the grounds of
a school where children have access to the street or
highway from the school property or where an estab-
lished school crossing is located.” According to state
law, the speed limits are in effect ““when children are
present, going to or leaving school during opening or
closing hours or during school recess periods.”” State
law restricts the discretion of local authorities to set
the speed limit in the school zone: it cannot be lower
than 15 miles per hour (mph) nor can it be more
than 30 mph slower than the speed limit on the
affected street or highway. Violators of the speed
limit in a school zone are assessed an additional sur-
charge equal to the usual fine but not less than
$25.495

Reducing speed limits in school zones is part of
a larger effort to enable children to walk or ride a bicy-
cle to school and thereby engage in physical activity
to improve their health. Nineteen states have laws
that impose additional sanctions on drivers who speed
in school zones.*”® Section 1401 of the Federal Safe,
Accountable, Flexible, Efficient Transportation Equity
Act: A Legacy for Users*®” requires the Secretary of
Transportation to establish and implement a Safe
Routes to School (SR2S) Program aimed at children in
grades K-8 with three expressed health-related purpo-
ses: to enable and encourage children, including those
with disabilities, to walk and bicycle to school; to make
bicycling and walking to school a safer and more
appealing transportation alternative, thereby encour-
aging a healthy and active lifestyle from an early age;
and to facilitate the planning, development, and imple-
mentation of projects and activities to improve safety

and reduce traffic, fuel consumption, and air pollution
in the vicinity of schools.**®

Grants are awarded to states®® that support
infrastructure-related projects (eg, improvements to
sidewalks, pedestrian and bicycle crossings, and
traffic diversion in the vicinity of schools) as well as
noninfrastructure-related projects such as student
information sessions on bicycle and pedestrian safety,
health, and environment.”®® Delaware’s SR2S Pro-
gram’! gives the state’s Division of Highways the
authority to establish bikeways “‘for the use, enjoyment
and participation of the public in nonmotorized bicy-
cling.””*°? South Carolina’s program designates the first
Wednesday of October as ““Walk or Bicycle with Your
Child to School Day”’ to encourage students to walk or
ride bicycles to school and identify improvements
needed to promote walking or riding to school, such
as sidewalks or pedestrian routes not open to motor
vehicle traffic.’®’

Building Healthy, High-Performance Schools

A report published by the Environmental Law
Institute (ELI), with funding from EPA, Building
Healthy, High Performance Schools: A Review of Selected
State and Local Initiatives, describes in detail initiatives
of three states (California, Massachusetts, and New
Jersey) and four school districts (in Minnesota, North
Carolina, the District of Columbia, and Los Angeles)
to build the so-called ““high-performance” schools—
“buildings that support the learning process and are
healthier, more environmentally responsible, and less
expensive to operate.””** Health, environmental, eco-
nomic, and educational goals are included in the build-
ing process from the earliest planning stages to the
evaluation and operation of the facility after occu-
pancy. The Sustainable Building Industry Council has
identified integrated components to help to create
healthy and productive, cost efficient, and sustainable
high-performance schools. These relate to acoustic,
thermal, and visual comfort; superior indoor air qual-
ity; safety and security; high-performance heating,
ventilation, and air-conditioning system and electric
lighting; daylighting; energy efficiency; and environ-
mentally sound materials, products, and site plan-
ning.’°> Each of the case studies presented in the ELI
report discusses relevant laws, regulations, and policies
(eg, state building codes, county planning and zoning
ordinances, and school board resolutions) that affect
the building of high-performance schools.

SHPPS 2006 queried state and district respondents
about Phase I Environmental Site Assessments. These
assessments can include a physical survey of the prop-
erty and surrounding properties to assess general land
use and occupants of the area, an on-site visual
inspection of the site to identify environmental con-
cerns, an assessment of current and past uses of the
property particularly if any hazardous materials were
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stored or disposed of at the site, a review of owner re-
cords, and a review of local, state, and federal regula-
tory agency records maintained for the site. More
than one half of states (59%) required Phase I Envi-
ronment Site Assessments prior to the construction of
a new school facility (respondents from 20% of states
did not require such assessments and another 20% of
states were unsure whether they were required).
Among districts, 35% required Phase I Assessments,
30% did not require such assessments, and 35% had
no new facilities planned.’®®

Fire Drills

Many states have enacted laws requiring schools to
incorporate fire drills as part of the training pursuant
to their emergency action plans. In Arkansas, for
example, the state police must ensure that schools
conduct one fire drill each month and keep all doors
and exits unlocked during school hours.”®” In Virginia,
every public school must conduct a fire drill at least
once every week during the first 20 school days of each
school session, and more often if necessary, to ensure its
students are thoroughly familiar with the evacuation
procedures in the event of a fire.’®

4. Violence
a. Federal and State Laws Addressing
School Violence

Federal law makes it a crime to possess a firearm,
or knowingly or recklessly discharge a firearm®®’ in
a school zone, subject to some exceptions. “‘It shall be
unlawful for any individual knowingly to possess a fire-
arm that has moved in or that otherwise affects inter-
state or foreign commerce at a place that the individual
knows, or has reasonable cause to believe, is a school
zone.”’'® The Act applies to public, private, and
parochial schools that provide elementary or secondary
education.”! ““School zone”” means in a school, on the
grounds of a school, or within 1000 feet of the school
grounds.’'? Violation of the Act is a felony punishable
by imprisonment of up to 5 years and/or fines.”"?

The current law addressing firearm possession and
use in a school zone replaced the Gun-Free School
Zones Act of 1990,”'* which the US Supreme Court
ruled unconstitutional in United States v Lopez
(1995)°'° on federalism grounds, holding that it ex-
ceeded Congress’ authority to regulate commerce
among the states.’'® Specifically, the Supreme Court
found that the 1990 law contained ‘‘no jurisdictional
element which would ensure, through case-by-case
inquiry, that the firearm possession in question affects
interstate commerce.”””'” The 1990 law made it a fed-
eral crime ““for any individual knowingly to possess
a firearm at a place that the individual knows, or has
reasonable cause to believe, is a school zone.”””'® The
1996 version amended this language to clarify that
“It will be unlawful for any individual knowingly to

possess a firearm that has moved in or that otherwise
affects interstate or foreign commerce’” to address
the constitutional deficiency identified in Lopez. The
Eighth and Ninth Circuit Courts of Appeals have held
that 1996 version with this additional language is
constitutional.’*’

States also may supplement the protections of fed-
eral legislation addressing firearm possession and use
in a school zone.’?° For example, Wisconsin makes it
a class I felony®?! to knowingly possess a firearm in
a school zone,’?? defined substantially as in the federal
law.’?*> Maine makes it a class E crime (ie, the maxi-
mum period of incarceration does not exceed 6
months) to possess a firearm on public school property
or discharge it within 500 feet of school property.”>**
Other states, such as California,’?> Louisiana,’2° and
Ohio,’?” also feature gun-free school zone laws.

The Gun-Free Schools Act requires that each state
receiving funds under NCLB® enacts a state law requir-
ing LEAs to expel any student who brings a gun to school
or who possesses a gun at school.’*? Expulsion must last
atleast 1 year. Expulsion requirements may be modified
in writing on a case-by-case basis.’*° The state may also
provide educational services to expelled students.’*' The
law does not apply if the gun is lawfully stored inside
a locked vehicle on school property or if the gun is for
activities approved and authorized by the LEA, and the
agency adopts safety measures to ensure student
safety.”®? In addition, LEAs must establish policies
requiring that a student who brings a gun to school is
referred to the criminal justice or juvenile delinquency
system.”*’

The “Schoolyard Statute.” Violence associated with
the possession or sale of illegal drugs in or near
schools is a serious problem in some school districts.
Under the federal ‘“schoolyard statute,” Congress
doubles the standard penalties for first violations of
federal laws prohibiting the possession, distribution,
or manufacture of controlled substances (eg, cocaine
and heroin) “in or on, or within one thousand feet
of”” a public school.”>* In addition, penalties are tripled
for an adult who “employs, hires, uses, persuades,
induces, entices, or coerces’”’ a child to violate the
schoolyard statute or to assist in avoiding detection
or apprehension for an offense under the schoolyard
statute.”>’

Federal and State Juvenile Transfer Laws. All states,
the District of Columbia, and the federal government
have laws that transfer children to adult criminal
courts for prosecution and sentencing in specified cir-
cumstances.’>® So-called “juvenile transfer laws’” are
of three general types depending upon where the
responsibility is placed for determining whether a child
is tried as a juvenile in delinquent proceedings or as an
adult in criminal proceedings: (1) judicial waiver (case
begins in the juvenile court and the judge may, and
sometimes must, transfer the case to the adult criminal
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court), (2) direct file (prosecutor decides whether to
initiate case in juvenile or criminal court), and (3) stat-
utory exclusion (laws that exclude certain categories of
juveniles from the jurisdiction of the juvenile court and
place jurisdiction in the criminal court). In response to
the shootings at Columbine High School and other
school shootings, three states (Illinois, Nevada, and
New York) recently changed their transfer laws; juve-
niles who commit violent offenses on school property
are prosecuted as adults in criminal courts.>>”

“Persistently Dangerous” School. NCLB requires that
each state receiving funds under ESEA establishes and
implements a statewide policy concerning safe school
attendance for affected children and adolescents. Any
student who attends a “‘persistently dangerous’”” pub-
lic school (as determined by the state in consultation
with a representative sample of local educational
agencies), or is a victim of a violent crime (as defined
by state law) on the grounds of a school that the stu-
dent attends, may transfer to a safe public school
within the jurisdiction of the LEA pursuant to the
Unsafe School Choice Option (USCO) under NCLB.>>®
ED has also issued nonregulatory guidance that high-
lights key aspects of USCO and provides information
that may be useful to meet its requirements.”>> This
includes a description of what a state’s USCO policy
should contain, how to identify a persistently danger-
ous school, and school safety and data collection,
among other vital information.’*® During the 2005-
2006 school year, only 36 schools from seven states
were determined to be persistently dangerous.’*' These
data are subject to change due to appeals.®*?

States comply with this federal mandate in various
ways.”*?> For example, Nevada’** and South Caro-
lina>** laws specifically direct the state board of educa-
tion to carry out its provisions. New Hampshire defines
a “‘persistently dangerous school”” as a school area in
which three violent acts (eg, homicide, sexual assault,
arson, robbery, and unlawful possession or sale of a fire-
arm) have occurred during each school year for three
consecutive years.’*® Schools designated as persistently
dangerous must operate as a “‘safe school”” for 2 years to
be decertified.>*”

State-Based Protections. SHPPS 2006 found that
nearly all states, districts, and schools have policies
prohibiting weapon possession or use by students,
many of which apply also to off-campus, school-
sponsored events.”*® Most districts and schools also
prohibit physical fighting, gang activities, and harass-
ment of other students. Many states have passed laws
to specifically deter bullying in schools.>*® To date, 24
states have anti-bullying statutes, and 3 states have
created anti-bullying regulations.’’® These statutes
typically address what constitutes “‘bullying,”” its re-
porting, and consequences to students.””! Some states
define the term ““bullying’” broadly, some are more
specific, and some leave the definition to local school

districts. For example, New Hampshire’s law merely
states that each local school board ““shall adopt a pupil
safety and violence prevention policy which addresses
pupil harassment, also known as ‘bullying’ ... "">>?
Rhode Island’s law is more specific: ‘“[h]arassment,
intimidation or bullying means an intentional written,
verbal or physical act or threat of a physical act that,
under the totality of circumstances: (i) a reasonable
person should know will have the effect of: physically
harming a student, damaging a student’s property,
placing a student in reasonable fear of harm to his or
her person, or placing a student in reasonable fear of
damage to his or her property; or (ii) is sufficiently
severe, persistent or pervasive that it creates an intim-
idating, threatening or abusive educational environ-
ment for a student.”””>> Most state anti-bullying laws
and policies address an intention to harm, repetition of
behavior, and power imbalance (eg, intimidation),
although no state has included all three definition ele-
ments.”>* Although there is no uniformity among state
anti-bullying laws, each state does require or encour-
age school districts to adopt anti-bullying policies, and
most recommend that witnessed accounts of bullying
behavior be reported to a school administrator.’>>

States may require or encourage school personnel
to report bullying”>® or require local school authorities
to develop a system in which students can anony-
mously report incidents of bullying.”>” Most states
direct local school authorities to determine the conse-
quences of bullying.”®® For example, Connecticut’s
anti-bullying law requires local school authorities to
develop an anti-bullying policy that, among other
things, requires notifying the parents (or guardians)
of the bully and the target of the bullying.”®® The
Howard County School Board in Maryland recently
created an Anti-Bullying Task Force that offers training
to nurses, counselors, and others in schools on how to
address bullying issues.

b. Personal and Property Searches of Students
to Prevent Violence in Schools

Fourth Amendment Protection Against Unreasonable
Searches. The Fourth Amendment protects the right of
individuals ““to be secure in their persons, houses, pa-
pers, and effects, against unreasonable searches and
seizures.””>°® What constitutes an unreasonable search
or seizure concerning students in public school settings
was addressed in the US Supreme Court case, New Jersey
vT.L.0. (1985).°%! In this case, the Court held that local
public school officials engaged in a lawful search of stu-
dents’ personal possessions. Two girls in high school
were caught smoking in a lavatory, violating a school
rule. One of the girls admitted to smoking, but the
other, a 14-year-old freshman, denied it. A school offi-
cial demanded to see the freshman’s purse. He found
within it a pack of cigarettes and rolling papers.
Suspecting illegal drugs, he continued to search the
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student’s purse and also found a small amount of mar-
ijjuana, a pipe, and evidence of drug dealing (eg, numer-
ous $1 bills and an index card with other students’
names indicating they owed her money).

The Supreme Court initially held that the Fourth
Amendment protections against unreasonable searches
by federal and state governments apply to searches
conducted by public school officials. This normally
would require searches grounded in probable cause or
with a lawfully secured warrant. However, the
Court further noted that reasonableness under the
Fourth Amendment depends upon the context in
which the search takes place and requires a balanc-
ing of the need to search (maintaining discipline
in the classroom or school grounds so that learning
can take place) against the invasive nature of the
search.

In striking the balance, the Supreme Court held
that constitutional probable cause or warrant require-
ments are not always required. Instead, ‘‘the legality
of a search of a student should depend simply on the
reasonableness, under all circumstances, of the
search.” To determine reasonableness, the Supreme
Court established a twofold inquiry. First, was the action
justified at its inception? That is, are there ‘‘reason-
able grounds for suspecting that the search will turn
up evidence that the student has violated or is
violating either the law or the rules of the school?”
Second, was the search, as conducted, reasonably
related in scope to the circumstances justifying the
interference in the first place? A search is permissible
in its scope if ‘“the measures adopted are reasonably
related to the objectives of the search and not exces-
sively intrusive in light of the age and sex of the stu-
dent and the nature of the infraction.””>%>

Locker and Desk Searches. State law and school poli-
cies determine under what circumstances a student’s
locker or desk can be searched to detect or deter
school violence. Some states, like Minnesota, view
lockers or desks as property of the school, giving
school officials the authority to search them ““for any
reason at any time, without notice, without student
consent, and without a search warrant.””>®> Similarly,
Indiana’s locker search law states in part ‘“[a] student
who uses a locker that is the property of a school cor-
poration is presumed to have no expectation of privacy
in: (1) that locker; or (2) the locker’s contents.””%*
Oklahoma law provides similar justification for
extensive locker searches.’®® Other states require rea-
sonable suspicion before a search of lockers and desks
is justified.”®®

Use of Metal Detectors. The use of metal detectors in
schools to prevent incidents of violence is considered
less intrusive on privacy interests than bodily or other
types of searches and is therefore constitutionally per-
missible.’®” The federal Safe and Drug-Free Schools
and Communities Act funds SEAs and LEAs to, among

other things, ‘‘support programs that prevent violence
in and around schools.”””®® Part of the grants available
to LEAs includes funding for acquiring and installing
metal detectors (as well as electronic locks, surveillance
cameras, and other such equipment and technol-
ogy).’®? State laws in Delaware,”’° Tennessee,””" Loui-
siana,’’? and Pennsylvania®’?> (among others) permit
the use of metal detectors in schools. South Carolina
law requires all secondary public schools to have one
handheld metal detector.’”*

c. Student Dress Codes to Prevent Violence
in Schools

To reduce violence, gang activity, and theft, many
school boards have student dress codes or policies
requiring students to wear a uniform that prevents
students from communicating gang-related or violent
messages.”’> Oklahoma’s anti-bullying statute gives
each local school board the option to adopt a dress code,
including school uniforms, for the students in its dis-
trict.>’® Iowa’s state law explains the association
between the dress code and the violence:

Gang-related apparel worn at school draws attention
away from the school’s learning environment and di-
rects it toward thoughts or expressions of violence,
bigotry, hate, and abuse ... [A] school district may
adopt ... a dress code policy that prohibits students
from wearing gang-related or other specific apparel if
[it] determines that the policy is necessary for the
health, safety, or positive educational environment
of students and staff in the school environment or
for the appropriate discipline and operation of the
school.”””

School dress codes raise complicated First Amend-
ment issues concerning students’ rights to freedom
of speech and expressive conduct. First Amendment
challenges are determined by federal courts on a case-
by-case basis. Typically, if the policy can be linked to
a school’s goal of creating a safe and peaceful environ-
ment and preventing violence, it is more likely that
the dress code will be upheld.””®

d. Environmental Modifications to Prevent
Violence in Schools

Environmental factors—the physical design (eg,
blind spots, lighting, and number of entrances to facil-
ity) and immediate situational factors (eg, security
officers and number of people using or observing
a place)—can promote or deter violence in school set-
tings. Strategies such as Crime Prevention through
Environmental Design (CPTED), situational crime
prevention, and defensible space seek to prevent vio-
lence and other crimes by modifying the environ-
ment.””® CPTED refers to “‘the proper design and
effective use of the built environment that can lead
to a reduction in the fear and incidence of crime and
in improvement in the quality of life.””*®® Training is
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provided by the National Institute of Crime Prevention
to control criminal behavior and reduce the fear of
crime. The institute works with architects, city officials,
and educators across the nation to design and use the
environment to decrease the opportunity for criminal
behavior.>®!

Some states, school districts, and schools have
relied on these strategies to reduce violence in their
schools. For example, Virginia law mandates that each
local school board requires its schools to conduct
a school safety audit each year.’®* To help guide schools
in the audit process, the Virginia Department of Educa-
tion, in collaboration with school divisions, developed
a School Safety Audit Protocol.’®* As part of its “‘Best
Practice Tips”’ for building security, the protocol specif-
ically mentions CPTED. Similarly, the Leon County
(Florida) Schools’ Office of Planning and Policy Devel-
opment requires a CPTED review of all phases of plans
for the construction of new school facilities.”®** In 2006,
the US Attorney’s Office for the District of Minnesota,
with the support of the Minnesota Department of Edu-
cation and Minnesota Department of Public Safety,
released a publication entitled School Safety: Lessons
Learned.”®> Among other things, the publication recom-
mends that schools secure an independent school
safety assessment that considers CPTED principles.

5. Substance Abuse
a. Tobacco Use

Pro-Children Act of 2001. The Pro-Children Act of
2001°%® prohibits smoking within any indoor facility
that provides routine or regular K-12 education or
library services to children if that facility receives any
federal funding.’®” A violation may resultin a civil pen-
alty up to $1000 for each violation, an administrative
compliance order, or both.’®*® The Act does not preempt
state or local laws that may be more restrictive.’®® For
example, North Carolina requires local boards of edu-
cation to adopt and enforce a written policy concerning
the enforcement of the Pro-Children Act of 2001.%%°
The policy must further prohibit the use of all tobacco
products in enclosed school buildings during regular
school hours and must include adequate notice of the
policy to students and school personnel, posting of signs
on the appropriate use of tobacco products, and re-
quirements that school personnel enforce the policy.
Local boards of education are expressly permitted to
adopt and enforce more restrictive tobacco use policies
in school buildings and facilities, on school campuses, at
school-related or sponsored events, or in or on other
school property.

State and Local Mandates. SHPPS 2006 found that
although most states and districts had adopted poli-
cies prohibiting some tobacco use in some locations,
only 38% of states and 55% of districts had adopted
policies that (1) prohibited cigarette smoking and
smokeless tobacco use among all students, all faculty

and staff, and all school visitors in school buildings;
outside on school grounds; on school buses or other
vehicles used to transport students; and at off-cam-
pus, school-sponsored events and (2) prohibited cigar
or pipe smoking by all students, all faculty and staff,
and all school visitors.>”! Less than half of all states,
but more than three fourths of all districts, had adopted
policies prohibiting tobacco advertisements in school
buildings, outside on school grounds, on school buses
or other vehicles used to transport students, in school
publications, and through sponsorship of school
events and prohibiting students from wearing tobacco
brand-name apparel or carrying merchandise with
tobacco company names, logos, or cartoon characters
on it.””?

b. Alcohol and Illegal Drug Use

State and Local Mandates. Federal funding is avail-
able to states and LEAs under the Safe and Drug-Free
Schools and Communities Act’”® to prevent the illegal
use of alcohol, tobacco, and drugs in elementary and
secondary schools®** and in institutions of higher edu-
cation.’”® Private schools have no equivalent source of
revenue. Nevertheless, nearly all states, school districts,
and schools have policies prohibiting alcohol use and
illegal drug use by students according to SHPPS
2006.°° For example, Connecticut law provides that:

[E]lach local and regional board of education shall
develop, adopt and implement policies and proce-
dures . .. for (i) dealing with the use, sale or possession
of alcohol or controlled drugs ... by public school
students on school property, including a process for
coordination with, and referral of such students to,
appropriate agencies and (ii) cooperating with law
enforcement officials.”®”

Testing of Students for Illegal Drug Use. Schools can
require students who want to participate in athletics
and other competitive extracurricular activities to
consent to random drug testing without violating the
unreasonable search and seizure clause of the Fourth
Amendment.’”® The US Supreme Court has reviewed
the constitutionality of school drug testing policies on
two occasions and on both occasions has found them
constitutional.’®” In the most recent case, Pottawatomie
County Board of Education v Earls,*°° the Court held that
a school district policy to test students who participate
in competitive extracurricular activities for drugs was
““areasonable means of furthering the School District’s
important interest in preventing and deterring drug
use amonyg its schoolchildren.””®®! The policy required
all secondary school students to consent to drug test-
ing in order to participate in extracurricular activities
sanctioned by the Oklahoma Secondary Schools
Activities Association (eg, athletics, band, choir, and
Future Homemakers of America). Students were
required to take a drug test before participating in an
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extracurricular activity, to submit to random drug
testing while participating in that activity, and to con-
sent to testing at any time upon reasonable suspicion.
The urinalysis tests were used to detect only the pres-
ence ofillegal drugs and not the presence of authorized
prescription medication or medical conditions. A stu-
dent who failed a drug test was required to receive
drug counseling and faced various lengths of suspen-
sion from participating in competitive extracurricular
activities depending on the number of times the stu-
dent had failed the test.

Building on its earlier rulings, the Supreme Court
in Earlsnoted that in the criminal context, the “‘reason-
ableness”” of a search usually required a showing of
probable cause and a warrant. However, ‘“a search
unsupported by probable cause may be reasonable
when special needs, beyond the normal need for law
enforcement, make the warrant and probable-cause
requirement impracticable.” This so-called ‘‘special
needs’”’ test applies in the public school context where
a warrant and probable-cause showing ‘“would unduly
interfere with the maintenance of the swift and infor-
mal disciplinary procedures that are needed.” To deter-
mine the constitutionality of the school district’s drug
testing policy, the Supreme Court considered three
issues: (1) the nature of the privacy interest allegedly
compromised by the drug testing, (2) the character of
the intrusion imposed by the policy, and (3) the nature
and immediacy of the government’s concerns and the
efficacy of the policy in meeting them. The Court held
that the drug testing policy was constitutional because
the affected students had a “limited expectation of pri-
vacy’’; the invasion of privacy was ‘‘not significant”
(due to the method of collecting the sample that was
“minimally intrusive”” and the limited uses of the test
results); and the policy was ‘“a reasonably effective
means of addressing the School District’s legitimate
concerns in preventing, deterring, and detecting drug
use.””®%2

Anabolic Steroids. In addition to policies addressing
illegal drug use in general, some states have enacted
laws to address the use of anabolic steroids by student
athletes to enhance performance. Students caught
using steroids may be ineligible to participate in
school-sponsored athletic events®®® or extracurricular
activities.®®* California law requires interscholastic high
school athletes to sign a pledge not to use ‘““performance-
enhancing substances” illegally.®® Virginia law author-
izes the state board of education to suspend or revoke the
administrative or teaching license of any person who
fails to report a student who uses steroids to the school
authorities. Any person whose license is suspended or
revoked under this law cannot be employed in Virginia
public schools for 3 years.®® In Kansas, any person pos-
sessing anabolic steroids, intending to sell, selling, or
offering to sell steroids “in or on, or within 1,000 feet”
of school property is guilty of a felony.®®”

6. Emergencies

School emergencies include a range of events
including natural disasters (eg, hurricane, tornado,
earthquake, and flood), fires, chemical or hazardous
material spills, bus crashes, school shootings, bomb
threats, medical emergencies, and terrorism. No legal
consensus exists as to what constitutes an emergency
or disaster; rather, such terms are normally drafted to
fit the needs of the institution, agency, or law.®

At the federal level, NCLB requires schools that
receive Title IV funds to have a ‘“/crisis management
plan for responding to violent or traumatic incidents
on school grounds.”®° State and local educational
authorities have engaged in planning processes to
develop emergency preparedness plans. SHPPS 2006
found that 92% of states had adopted a policy requiring
districts or schools and 84% of districts had adopted
apolicy requiring schools to have a comprehensive plan
to address crisis preparedness, response, and recovery
in the event of a natural disaster or other emergency or
crisis situation.®!® Georgia law requires every public
school to prepare a ““school safety plan’’ to respond to
a variety of emergencies, including preparedness for
natural disasters, hazardous materials or radiological
accidents, acts of violence, and acts of terrorism.®!
Similarly, Virginia law requires each school board to
ensure that each school under its supervision develops
a written ““school crisis and emergency management
plan.”®'?

Federal Emergency Response and Crisis Manage-
ment grants available through the Safe and Drug-Free
Schools and Communities Act®'? support local educa-
tional agencies’ efforts ““to improve and strengthen
emergency response and crisis management plans at
the district and school-building level.”'* Plans address
four phases of crisis planning (prevention/mitigation,
preparedness, response, and recovery) and must
include training of school personnel and students in
emergency response procedures; coordination with
local law enforcement, public safety, public health,
and mental health agencies; and a system for commu-
nicating school emergency response policies and reuni-
fication procedures to parents/guardians. For 2005
awardees, the federal government made available an
estimated $27 million.®"> ED explains the grant pro-
gram through its Web site to help schools prepare and
develop emergency plans.®'®

School Closure in Response to Disease Outbreaks

As concern with a potential influenza pandemic
heightened in 2006-2007, federal, state, and local
officials reviewed a number of “nonpharmaceutical
interventions”” or ‘’social distancing’”” measures as
potential steps that could be taken to mitigate a pan-
demic’s impact. Among these was school closure or,
more specifically, the cancellation of classes or dis-
missal of students, for the relatively extended periods
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associated with such a pandemic. Research indicated
that closing schools potentially could reduce by
more than 90% the incidence rate of infection among
children.®"”

A 2007 study by the Centers for Law and the Pub-
lic’s Health reviewed states” explicit or express legal
authorities for school closure and found crosscutting
patterns it considered problematic for effective, inter-
jurisdictional use of school closure as a pandemic mit-
igation tool.®'® The Centers’ study found that many
states did not appear to have laws that expressly al-
lowed for school closure for extended periods. Even
states that appeared to authorize school closure
expressly exhibited considerable heterogeneity in the
relevant legal authorities. On this basis, the Centers
concluded that delays in effective implementation of
school closure could result from disagreements over
the agencies responsible for closing schools or when
schools could or should be closed legally. For example,
state or local departments of education or health might
not concur on the timing or legal bases for closing or
reopening schools. Additional delays in school closure
might also result from potential legal or other chal-
lenges to governments’ decision to close schools.

Based on its findings and interpretations, the
Centers recommended that emergency management,
health, and education officials and their legal counsel
specifically assess the express legal routes for closing
schools in their jurisdictions and attempt to resolve
any identified issues that might impede effective im-
plementation of school closure as a social distancing
measure.

School Design and Construction

School facilities range in size from one-room
schoolhouses in rural areas to city schools that con-
tain 5000 students or more. Schools buildings tend to
be used for long periods; some schools designed and
constructed in the early 1900s are still in use.

Modern design principles recognize that schools
should be built to protect against natural hazards and
ensure occupant health, safety, and security. Tradi-
tionally, US building codes used the prescription
approach. Prescriptive-based codes are quantitative
and typically rely on fixed values such as allowable
area and height, wind and earthquake loads, and fire-
resistance ratings. This approach provides an ““accept-
able level of risk”” and is considered to produce the
minimum standards necessary for public health,
safety, and general welfare. Prescriptive codes also
contain provisions known as “‘alternative methods
and materials”” or “‘equivalencies,” which permit the
use of methods, materials, and equipment not pre-
scribed in the code if approved by a code official. In
contrast, performance-based designing provides more
systematic ways to review alternative design options.
The Federal Emergency Management Agency recom-

mends augmenting the traditional prescriptive ap-
proach with performance-based design to protect
schools and their occupants against all natural hazards
(“extreme phenomena’” related to earth, water, wind,
and fire).°'” SHPPS 2006 found that only 13% of school
districts had a policy to include green design when build-
ing new schools or renovating existing buildings (eg, use
of energy-efficient lighting and electrical systems, pres-
ervation of green space or protection of the existing land-
scape, and use of alternative transportation, including
public transportation, walking, or biking).®*°

Schools as Shelters

States often designate schools as potential shelters
in the event of an emergency. For example, Illinois’
School Code requires that schools” buildings be made
available ““for use as civil defense shelters for all per-
sons.””®*! A Florida law allows schools to be used as shel-
ters in the event of a hurricane.®** California schools’
comprehensive safety plans must include a procedure
for allowing ‘““a public agency, including the American
Red Cross to use school buildings, grounds, and equip-
ment for mass care and welfare shelters during disasters
or other emergencies affecting the public health and
welfare.””®**> Vermont not only allows schools to be des-
ignated as emergency shelters but also requires certain
schools to be constructed for this use.®**

7. Background Screening for School Staff

All states require background checks for school em-
ployees, although there is variability among state laws
and local policies.®*> More than 16,000 school boards
around the country have policies that ““differ from
board to board and school to school.”®*® Some states
may require a state police check. Other states require a
Federal Bureau of Investigation check. Some states
require both checks. Still, some officials caution that
schools should take additional steps to protect their
students. The National School Safety and Security Serv-
ices observed, ““schools typically perform the bare min-
imum, one-time criminal history checks for teachers
and school employees. Red flags in the employment
history of new applicants often go undiscovered, and
crimes committed by school staff during the term of
their employment can easily go undetected.””®*” It rec-
ommends (1) criminal history checks that cover the
widest available databases, (2) more detailed back-
ground checks that look into employment history, past
work performance, educational credential verification,
or other detailed personal histories, (3) periodic crimi-
nal history checks during the course of employment,
(4) policies that require school employees to report any
arrests for crimes to their district employer within 24
hours, and (5) training for staff and students to ensure
timely reporting of any threats or incidents to school
officials and police.®*®
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G. Health Promotion for Staff

In a CSHP model, health promotion for staff is
defined as opportunities for school staff to improve
their health status through activities such as health
assessments, health education, and health-related fit-
ness activities. These opportunities encourage school
staff to pursue a healthy lifestyle that contributes to
their improved health status, improved morale, and
a greater personal commitment to the school’s overall
coordinated health program. This personal commit-
ment often transfers into greater commitment to the
health of students and creates positive role modeling.
Health promotion activities have improved product-
ivity, decreased absenteeism, and reduced health
insurance costs.®”” The importance of a healthier
workforce is recognized by two Healthy People 2010
objectives. One seeks to increase the proportion of
worksites that offer a comprehensive employee health
promotion program to their employees;**° the other
seeks to increase the proportion of employees who
participate in employer-sponsored health promotion
activities.®! Many schools provide employees with
health promotion opportunities.

School staff may qualify for health services as local
government employees. However, laws do not usually
require health services to be offered to school employ-
ees. Instead, health services and health promotion ini-
tiatives for school staff typically are provided on a
voluntary basis at the discretion of the school district
or individual school. Health-related laws and policies
for school staff may be organized into four distinct
categories:

e those that impose health requirements on staff and
that may authorize testing or screening for health
conditions;

e those that authorize health promotion initiatives for
school staff;

e those that facilitate health promotion in the work-
place; or

e those that regulate the school environment and guard
against negative health outcomes for school staff.

This section explores these categories of laws and
how they affect health promotion for school staff by
examining issues such as the legal requirements for
public schools to provide, protect, or facilitate health
promotion services to staff.

1. Testing, Screening, or Examinations of Staff
for Health Conditions
Prehiring Health-Related Screenings

State laws often apply prerequisites for hiring
school employees. These provisions have been en-
acted for the same reasons as similar prerequisites that
apply to students—lawmakers are hoping to reduce
the likelihood of contagious diseases or other health
risk factors being introduced into the school system.

Consequently, multiple states require staff to undergo
physical examinations, or screening for TB or illegal
drug use, as a condition of employment. Staff in
certain positions, such as teachers or bus drivers, may
have additional or different screening requirements.
SHPPS 2006 revealed that 20% of states and 28% of
districts required a physical health examination and
26% of states and 43 % of districts required TB screen-
ing prior to employment.®*? New Jersey allows local
boards of education to require employees to undergo
a physical examination as a condition of hiring.®*’
California law requires that all school staff successfully
submit to a TB examination within 60 days before com-
mencing employment.®>* Prospective employees with
religious objections to this test may be excused but
subsequently may be excluded from service if it is
believed that they have active TB.®>> Screening for
illegal drug use is much less common.®*¢

Ongoing Health-Related Screening

Many states also require school staff to submit to
ongoing health-related screening at periodic inter-
vals.®®” A staff member’s continuing employment
may depend on successfully passing illegal drug and
active TB screening requirements. In California, for
example, school staff must undergo subsequent TB ex-
aminations at least once every 4 years.®*® As with pre-
employment screening, staff found to have active TB
may be excluded from service until they are determined
to be free of active TB.%** New Jersey allows school
district boards to engage in individual psychiatric or
physical examinations of any employee, whenever, in
the judgment of the board, an employee shows evi-
dence of deviation from normal physical or mental
health.®*® Other types of screening may be offered to
school staff as preventive health care services (see sub-
section G.2 below).

2. Health Promotion Activities Authorized or Available
for Public School Staff
Wellness Programs

Many states have enacted employee wellness ini-
tiatives. For example, the California Task Force on
Youth and Workplace Wellness promotes fitness and
health in schools and workplaces and produces re-
sources for citizens, schools, and companies on work-
site wellness.®*' Colorado has a similar initiative that
encourages workplaces to develop a working environ-
ment and culture that support and enhance personal
accountability for health and well-being, including
healthy eating choices, a tobacco-free lifestyle, and reg-
ular physical activity. Texas obliges its Local School
Health Advisory Councils to consider school employee
wellness among other factors related to school health
policies.®** A common feature of these wellness pro-
grams is that employers are not required, but rather
encouraged, to implement them.
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Employee Assistance Programs

EAPs provide a variety of services to school em-
ployees to help them address problems that may affect
their ability to work effectively, efficiently, and safely.
Typically, EAPs cover a range of prevention, health,
and wellness activities and may allow for referrals to
outside professionals for assistance with substance
abuse, mental health, and other health problems (as
well as nonhealth problems, such as legal and finan-
cial issues). EAPs may be provided by the employer or
through a union. State laws may require or authorize
the availability of EAPs to government employees.
Massachusetts requires school districts to provide
EAPs to teachers enrolled in the state teacher retire-
ment system.®*> Kansas, by contrast, merely authorizes
school districts to contract for and fund EAP services for
school employees and their dependents.®** More fre-
quently, however, EAPs are available to school staff
through school district policies or as a component of
a broader health benefits package.

Health Insurance Benefits

The availability of health insurance to school em-
ployees varies across the country. Some states
demand that school districts provide health insurance
options to school employees. Texas law requires each
school district to provide group health insurance cov-
erage to school employees for medical, surgical, or
diagnostic procedures for illness or injury (but not
necessarily including experimental procedures).®*’
Texas school districts may establish health care plans
for employees and their dependents.®*® Other states
establish a more coordinated health insurance plan
for school employees. Georgia authorizes its Board of
Community Health to set up health insurance plans
for public school teachers.®*” Mississippi coordinates
health insurance for school district employees at the
state level through the Mississippi State and School
Employees Health Insurance Plan.®*® California is
currently studying the feasibility of creating a single
statewide health care pool that would cover all public
school employees.®*’

HIPAA also may affect the availability of health
insurance for school employees. HIPAA generally pro-
vides portability for health insurance coverage from
one plan to another if there is no lapse in coverage
between plans. However, local governmental entities
that are self-insured, including many school districts,
may opt out of this portability guarantee, leaving their
employees potentially unable to obtain sufficient
health insurance coverage.®>°

Routine Screening for Chronic Health Conditions
Routine screening for chronic health conditions
such as diabetes, high blood pressure, and elevated
cholesterol levels provides staff with important infor-
mation about their own health. These preventive

screening services are rarely required by law, but
many school districts voluntarily provide and fund
these services.®”!

3. Occupational Safety Protections

Federal, state, and local laws and policies promot-
ing safe and healthy school environments benefit
both students and staff. Many provide protective
standards for the use of dangerous environmental
hazards such as lead paint, asbestos, mercury and
chemical spills, radon exposure, and other injury risks
on school premises. School staff benefit from all the
school health environmental protections put into
place to protect the health of students (discussed in
section IIL.F). In addition, assessment tools developed
to create healthy and safe schools, such as EPA’s
HealthySEAT,®>? the CDC’s SHI,®>* and the NIOSH
Safety Checklist,®>* guide school staff in maintaining
safe classrooms, shops, and labs; preventing injury
and illness in school employees; and complying with
relevant federal or state safety regulations.

Workplace health and safety standards guarantee
additional protection to public school staff based upon
their status as workers and local government employ-
ees. The federal Occupational Safety and Health Act
of 1970 and related regulations do not apply to state
and local government employees.®>> Therefore, state
occupational safety and health (OSH) regulations
typically govern workplace safety standards for school
employees. Many states have implemented labor rela-
tions and OSH laws that reflect the analogous federal
standards.®>® Twenty-two states and territories have
implemented OSH plans approved by the federal govern-
ment that apply to both public and private sector em-
ployees.®>” Four additional states and territories have
enacted federally approved OSH plans for public sector
employees only.®*® State plans in all these jurisdictions
cover public school employees.®>’

Michigan, Minnesota, and Utah, for example,
explicitly apply their state OSH standards to political
subdivisions including school districts.®®° In Michigan,
each school district is required to ““[fJurnish to each
employee, employment and a place of employment
which is free from recognized hazards that are
causing, or are likely to cause, death or serious physical
harm to the employee’’ through a variety of means out-
lined in administrative regulations.®®' Michigan, like
some other states with federally approved OSH plans,
incorporates the federal standards directly into its state
program.®®?> Minnesota and Utah instead outline
detailed OSH requirements analogous to the federal
protections.®®®> Maine does not have an OSH plan
approved by the federal government, but it does autho-
rize the state Bureau of Labor Standards to monitor
OSH compliance with the standards set out by the
OSHA.®%* The director of the bureau may inspect the
workplace of any employer, including school districts,
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for threats to health, follow-up on employee com-
plaints, and offer injunctive and other relief for viola-
tions.®®> According toa 2000 Department of Labor audit,
Alabama and Delaware have no recognizable OSH pro-
grams for state or local government employees.®®®

Beyond OSH regulations, states may impose addi-
tional specific requirements on schools intended to
protect staff from potentially hazardous conditions.
These may include tobacco bans on school property,
additional safety requirements, and other related reg-
ulations. Michigan requires protective measures, such
as industrial-quality eye protection, to be in place for
school courses that expose pupils and teachers to dan-
gerous materials.®®’

H. Family and Community Involvement

In a CSHP model, family and community involve-
ment is defined as an integrated school, parent, and
community approach for enhancing the health and
well-being of students. School health advisory coun-
cils, coalitions, and broadly based constituencies for
school health can build support for school health pro-
gram efforts. Schools actively solicit parent involve-
ment and engage community resources and services
to respond more effectively to the health-related
needs of students.®®®

With encouragement and authorization from state
lawmakers and policymakers, schools have increas-
ingly entered into partnerships with families, commu-
nity groups, individuals, and others to create an
integrated approach for enhancing and improving
school health. These partnerships are ‘“‘designed to
maximize resources and expertise in addressing the
healthy development of children, youth, and their
families.””%®® As a consequence, school health services
are more frequently provided through collaborative
arrangements with community providers, building on
the capacity, insights, and expertise of external experts.
A recent study found that more than one half of the
schools surveyed reported ‘“formal arrangements with
one or more community-based organizations or indi-
vidual providers for student mental health services.””¢”°
Schools that open their doors to support community
health and learning needs build strong community sup-
port for school programs. Moreover, the establishment
of school health advisory councils, coalitions, and
broadly based constituencies for school health can build
support for school health program efforts, garner the
expertise of community members, and even increase
the resources available for school health initiatives
and services. This section explores the legal basis for
family and community involvement in school health.

1. Legal Requirements to Facilitate Family/Community
Involvement in Health

The direct participation of families and communi-
ties in school health decision making and policymak-

ing is authorized under federal and state laws, as
described below. Community participation in school
health may be explicitly authorized under state laws
providing for the creation of school health councils or
establishing coalitions that have the right, or the
opportunity, to participate in school health policy
decisions (discussed in section III.H.3 and section
III.H.4). Family members, particularly parents and
guardians, may have the right to participate in deci-
sions related to the provision of health services to their
children or dependents (discussed in section III.C.4).
Likewise, family members may be permitted to dictate
whether their children are exposed to certain health
education materials (discussed in section III.A.2).

2. Involvement at the Individual Student Level

Federal and state laws grant rights to parents and
guardians to participate in decisions related to their
children’s health. Because most students are minors
and lack the legal capacity to consent to medical care,
laws demand that parental consent be obtained before
the delivery of health services, except in emergency
situations, where the life or health of the student is at
stake.®”! In the context of special education, IDEA pro-
vides parents with the right to participate extensively
in decisions related to their child. Parental consent is
required in most circumstances to allow school officials
to conduct initial evaluations to determine if the child
has a disability, to proceed with the development of an
IEP, and to provide special education services to the
child.®”? Parents are key participants in the team that
develops the child’s IEP.®”> Parents also have proce-
dural process rights under IDEA to examine records,
to participate in meetings regarding the evaluation
and educational placement of the child, to appeal deci-
sions, and to obtain an independent educational eval-
uation of the child.®”*

IDEA is silent as to who must bear the burden of
persuasion in an administrative hearing that chal-
lenges an IEP. In 2005, the US Supreme Court ruled
in Schaffer v Weast®”® that the burden of persuasion rests
with the party seeking relief (ie, the school board or the
disabled child). In Schaffer, the parents of a disabled
child challenged the recommended IEP. The Court
rejected the notion that every IEP is invalid until the
school district demonstrates that it is not. In practice,
the majority of hearing requests concerning whether
an IEP is appropriate come from parents rather than
schools. Therefore, if parents are dissatisfied with an
IEP, they must demonstrate that it does not satisfy the
statutory requirements.

In Irving Ind. Sch. Dist. v Tatro,®” parents of 8-year-old
Amber Tatro sued state school officials to require the
school district to provide their daughter with clean
intermittent catheterization (CIC). They argued that
CIC was a “health-related” service under the IDEA
and that refusal to provide the service constituted a
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violation of §504 of the Rehabilitation Act. The Supreme
Court held that the IDEA imposed an obligation to pro-
vide special education and related services as a condi-
tion for the state’s receipt of funds. Since the IDEA is an
entitlement program, this obligation would arguably
place the school district in a position to justify that the
education and services it provides satisfy the statutory
requirements. As Justice Ginsburg observed, the school
district is in a better position to demonstrate that it has
fulfilled its statutory obligation than the disabled stu-
dent’s parents are to show that the school district has
failed to do so. A school’s access to information, control
over individuals involved with the child’s education,
and educational expertise were all cited as examples
ofits advantage in demonstrating compliance with stat-
utory requirements. Still, Schaffer’s holding is control-
ling, and the burden of persuasion rests with the party
seeking relief.

3. Involvement in School Policy Through School Health Councils

School health councils are important participants
in the development of school health policies and pro-
grams. These councils (or similar groups with varying
titles) bring together district school officials and com-
munity participants with varying backgrounds to
discuss and advise school health policies and pro-
grams.®”” SHPPS 2006 found that 86% of states had
a school health council that was formally charged with
coordinating state-level school health activities.
Nationwide, 73% of districts had one or more school
health councils at the district level that offered guid-
ance on the development of policies or coordinated
activities on health topics.®”® A number of states, such
as Texas, mandate that school systems create school
health councils. In Texas, the council provides input
related to school health services, counseling and guid-
ance services, a safe and healthy school environment,
school employee wellness, and health education cur-
riculum. It must be consulted before the district makes
changes to health education curricula. Texas’ school
health advisory councils are required to include pa-
rents, teachers, school administrators, students, health
care professionals, the clergy, law enforcement, the
business community, senior citizens, and nonprofit
health organizations.®”®

Florida mandates a prominent role for its local
school health advisory committees in the develop-
ment of school health services programs.®®*° Mississippi
requires the creation of local health education councils
““tomakerecommendationsregardinga comprehensive
health education curriculum” but does not elaborate
on the constitution of the councils.®®" Maryland has
created a state-level school health council to assist local
officials to create local school health councils.®®?

Other states allow, but do not require, the creation
of school health councils. For instance, Pennsylvania
charges school district administrative officers with pro-

moting the formation of advisory school health coun-
cils.®®*> Colorado permits school districts to “‘establish
a comprehensive health education advisory council.””*%*

The development and creation of SBHCs provide
increasing opportunities to augment community in-
volvement in school health policies, service develop-
ment, and evaluation. In Texas, for example, state
legislation authorizing the creation of SBHCs provides
for the creation of local health education and health
advisory councils to advise schools on the establish-
ment of SBHCs and to ensure that ‘“local community
values are reflected in the operation of each center
and the provision of health education.””®®*> These health
education and health advisory councils must include
a variety of school and community participants, includ-
ing teachers, school administrators, licensed health
care professionals, the clergy, law enforcement, the
business community, senior citizens, and students.®®
Schools also are encouraged to work with their local
public health agencies and existing local providers in
the development of SBHCs.®®” Arizona has a statewide
School-Based Health Care Council that coordinates the
state’s SBHCs. Participants in the council include gov-
ernment officials, school officials, health care profession-
als, and representatives of nonprofit organizations.®*®
Maryland has established a statewide School-Based
Health Center Policy Advisory Council, with 25 mem-
bers drawn from a geographically diverse group of gov-
ernment, school, and health experts throughout the
state.®®” The purpose of the council is to develop, sustain,
and promote high-quality SBHCs in Maryland.®™®

4. Coalitions

Other types of coalitions also may participate in
school health program policies and planning. Parent
Teacher Associations®”! and other community groups
may be consulted in relation to school health decisions
in some jurisdictions. These collaborative initiatives are
often established by local policy rather than law. Sim-
ilarly, much family and community involvement in
school health activities such as nutrition, health educa-
tion, health services, and physical education occurs
permissively and is not required by law.**2

IV. CONCLUSIONS

Protecting the health and safety of children and
adolescents in schools is an important part of any
comprehensive education and public health plan.
Laws and policies can provide education and public
health leaders with valuable tools to promote pro-
grams and strategies that foster an environment
where children and adolescents can thrive and learn.
To date, no one has systematically identified the full
range of relevant legal authorities pertinent to schools
that may help shape the health of children and adoles-
cents. This report attempts to fill that gap by facilitating

Journal of School Health e February 2008, Vol. 78, No.2 ¢ © 2008, American School Health Association e 115



educators and public health professionals access to
information on laws and policies concerning the
health of children and adolescents in schools. It is in-
tended to help practitioners and policymakers in
education and public health at the federal, state, and
local levels enhance their knowledge of relevant laws
and policies.

The CDC recognizes that ‘“schools by themselves
cannot—and should not be expected to—solve the
nation’s most serious health and social problems.””%>
Yet through a CSHP, schools can “provide a critical
facility in which many agencies might work together
to maintain the well-being of young people.””** Thus,
the framework for this legal review is based on a CSHP
model featuring the following components: health
education, physical education, health services, nutri-
tion services, mental health and social services, healthy
and safe school environment, health promotion for
staff, and family and community involvement.

As discussed throughout this report, the nation’s
public schools are regulated through a multitude of
federal, state, and local governmental entities. And, as
in many areas of public health, laws and policies are
important tools for improving health outcomes of
children and adolescents in schools. Though subject
to limits, laws underlie virtually all programs, inter-
ventions, initiatives, and efforts undertaken by gov-
ernment and the private sector to craft healthy
schools. Thus, an appreciation for the complexity of
the legal environment in which schools operate is
beneficial. This report provides a review of the many
federal and state laws and policies that influence the
health of children and adolescents in schools.

Many legal and policy themes emerge from this
review, including the following:

o Integration of public health and education services. Multi-
ple examples in law and policy documented in this
report demonstrate the close ties between public
health and education services in many jurisdictions.
School authorities are routinely asked to assist in
public health programs; public health officials are
expected to protect the health of children in school
environments. These respective requirements can
lead to legal complications in some cases (eg, sharing
identifiable health data in education records pur-
suant to FERPA and the HIPAA Privacy Rule). How-
ever, they can also lead to tremendous opportunities
for accomplishing significant improvements in child
and adolescent health.

e Division of responsibilities. Despite many examples of
attempts to integrate public health and education
services through law and policy, there remains con-
siderable division of responsibilities among many
governmental and private sector entities for the
health of children and adolescents in schools. In
many cases, these divisions are furthered by laws or

policies that assign to one entity (eg, the state public
health authority or the local superintendent of
schools) the primary task of accomplishing stated
health goals. Assigning responsibility to one entity
without a concomitant duty to work closely with
other entities or persons, however, can lead to diffi-
culties. When laws fail to reflect the need for account-
ability coupled with collaboration, improvements in
child and adolescent health may not be fully realized.
Laws at every level of government should attempt to
specifically incorporate requirements for collabora-
tion across multiple sectors. In support of local edu-
cational agencies’ efforts to develop enhanced
emergency response and crisis management plans,
the federal Safe and Drug-Free Schools and Commu-
nities Act, for example, requires that plans address
coordination with local law enforcement, public
safety, public health, and mental health agencies.

e National primacy. Federal laws and policies governing
student health may take primacy over state and local
laws; however, in the absence of federal laws or pol-
icies, opportunities exist for the development of state
or local laws and policies that promote child health
and academic achievement. In many ways, federal
laws defer to state and local governmental discretion.
For example, federal grant programs like the PEP are
implemented through state or local laws that distrib-
ute resources consistent with state and local priorities.
In this way, national health objectives can support
efforts to protect and enhance students” health.

e State and local innovation. State and local officials dem-
onstrate in multiple ways their creativity in shaping
legal and policy tools for better student health. Many
state and local laws apply to areas of child and ado-
lescent health in schools where federal laws or pro-
grams may not apply. Thus, for example, although
the federal government does not attempt to regulate
the placement of fast-food outlets near local schools,
Detroit has ordained that no such restaurants be
located within 500 feet of an elementary school. Pro-
tecting children and adolescents from skin cancer is
an important priority in California; this led the state
to pass its sun safety bill requiring every school to
allow the outdoor use of sun protective clothing or
sunscreen during school without a physician’s note
or prescription. Vermont features a legal provision
requiring the construction of schools that can be used
as emergency shelters. These and other examples
demonstrate the capacity of state and local public
health and education leaders to improve child and
adolescent health through innovative laws focused
on school populations or environments.

As illustrated through these legal themes, educa-
tion and public health officials, their legal counsel,
and partners from other relevant agencies (eg, envi-
ronment, zoning, food safety, mental health, justice,
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and law enforcement agencies) can benefit from a
greater understanding of the contribution laws and
policies can make to improve health for children
and adolescents in the school setting. Legal and policy
tools may help refine schools’ roles in protecting the

health of children and adolescents in school environ-
ments, motivating them to choose healthy behaviors
through policies that encourage improved health and
safety, and safequarding them from multifarious health
threats.
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